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586 Filed Sep 22 1947 Charles E. Stewart, Clerk 

Complaint 

(Damages for Wrongful Death) 

L The claim for relief herein on behalf of the plain¬ 
tiff, PAUL PHILLIPS, administrator of the estate .of 
Verona Phillips, deceased, against the defendant, NA¬ 
TIONAL HOMEOPATHIC HOSPITAL, a corporation, is 
for an amount in excess of $3,000 and is within the juris¬ 
diction of this court. 

2. On November 21, 1946, the decedent, Verona Phillips 
was the wife of the plaintiff, Paul Phillips, and was a 
patient confined at the hospital owned and operated by the 
defendant, NATIONAL HOMEOPATHIC HOSPITAL, a 
corporation, in the District of Columbia, known as the 
NATIONAL HOMEOPATHIC HOSPITAL. As a result 
of the negligence and carelessness of the defendant by its 
agents, servants and employees in the matching of said de¬ 
cedent’s blood and in giving her a blood transfusion, said 
decedent was fatally injured thereby and was caused to 
die on said date. 

3. The injuries sustained by the said decedent, as afore¬ 
said, and which produced her wrongful death were such 
that, if death had not ensued, would have enabled her to 
have maintained an action for damages for such injuries 
during her lifetime, but plaintiff avers that no such action 

was maintained by said decedent during her lifetime. 

587 4. As a result of said wrongful death, plaintiff’s 
decedent left her surviving as her next of kin, who 

have sustained pecuniary loss as a result of her death, the . 
plaintiff, PAUL PHILLIPS, her surviving husband, and 
their two infant children, Verona Catherine Phillips, 4 
years of age, and Paul Maynard Phillips, 2 years of age. 

5. WHEREFORE, the plaintiff, PAUL PHILLIPS, as 
administrator of the estate of said decedent, VERONA 
PHILLIPS, for the benefit of said next of kin, demands 
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judgment against the defendant in the sum of $10,000, j 
besides costs in accordance with the statute in such case 
made and provided. 

/s/ HANS A. NATHAN 
HANS A. NATHAN 
1129 Vermont Avenue, N. W. j 

* Washington, D. C. 

Attorney for Plaintiff. j 

| 

j 

Demand for Jury Trial 

The plaintiff demands a trial by jury on all issues. j 

/s/ HANS A. NATHAN | 

HANS A. NATHAN j 

• • • • 

588 Filed Oct 9 1947 Hariy M. Hull, Clerk j 

i 

Answer to Complaint j 

Comes now the National Homeopathic Hospital, a Cor¬ 
poration, by and through its attorney, Cornelius EL Do¬ 
herty, and for answer to the Complaint filed herein, avers 

as follows: j . 

1. The defendant admits that sufficient facts are pleaded 
to bring this matter within the jurisdiction of this Court, j 

2. The defendant admits that on November 21,1946 the 

decedent, Verona Phillips, was a patient at its hospital, 
but denies each and every other material allegation con¬ 
tained in the said Complaint, and denies that the plain¬ 
tiff, or the decedent, Verona Phillips, was in any way 
injured or damaged by reason of any negligence of this 
defendant, its agents or employees. j 

WHEREFORE, the premises considered, defendant 
prays that the said Complaint be dismissed with costs, j 

/s/ Cornelius H. Doherty | 

Cornelius H. Doherty 
1010 V ermont Avenue, N. W. j 
Washington, D. C. j’ 

Attorney for Defendant j 


I 



4 


I certify that a copy of the foregoing Answer was mailed 
to Hans A. Nathan, Esquire, 1129 Vennant Avenue, N. W., 
on the 8th day of October, 1947. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 

Proceedings 

* • • • 

3 Paul Phillips, 

the plaintiff, called as a witness in his own behalf, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
BY MB. BBESS: 

4 Q Mr. Phillips, will you state your full name, 
please? A Paul Slater Phillips. 

Q You are the husband of the late Verona Phillips, who 
died on November 21, 1946, and you are the administrator 
of her estate? A lam. 

Q You and Mrs. Phillips were married in 1939? A 
That is right 

Q And you have two children? A That is right 

• • • • 

8 Q In November of 1946, there came a time when 
Mrs. Phillips became ilL Can you tell us when that 

was and what the nature of her illness appeared to be? A 
It was around the middle of November. She just developed 
a cold. There was a cough with it and, by the next day, 
she was running, a fever with it We did not have a 

9 regular physician at that time because we never had 
much occasion for one. I looked in the directory and 

called Dr. And because I knew the neighborhood and he 
lived close by. 
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Q Had you ever consulted Dr. Aud before this occasion? 

A No, sir. 

Q He lived nearby? A He lived on Colesville Road. | 
Q When did you call him and when did he arrive? A | 
I called him one morning before I went to work, as I re¬ 
member it. | 

Q Was Mrs. Phillips working at that time or was she j 
taking care of your family? A She was taking care of the j 
family. 

Q Were you present when Dr. Aud arrived to examine j 
your wife? A I was. 

Q What did he prescribe and what did he do on the 
occasion of that examination? A He checked her, took j 
her temperature. I told him that — 

THE COURT: Read the question. Be careful and just j 
answer that particular question. - 
(The pending question was read.) 

THE WITNESS: He prescribed — 

MR. DOHERTY: I object to the statement. I 
10 understood he called the doctor before he left for | 

I 

work. 

THE COURT: He can state what he prescribed. 

MR. BRESS: He said he was present 
MR. DOHERTY: Were you present when he arrived? j 
THE WITNESS: I was. j 

MR. DOHERTY: I am sorry. 

THE WITNESS: He prescribed a course of sulfa drugs I 
and he did a chest examination by tapping around on her 
chest. He took her temperature. The sulfa drug was to be ! 
taken for three days, three pills per day, or four days at j 
three pills. I think there were a dozen pills. 

BY MR. BRESS: j 

Q Keep your voice up so these people down at this end J 
of the jury can hear you. Did your wife, to your knowl-1 
edge, comply with the doctor’s orders? A She did. 

Q Did she improve during the period of three to four 
days following his first visit? A She did not. She con-1 
tinned the fever. 







6 


Q Did yon personally know what her fever was dnring 
that three or four-day period? A It was running around 
102 to 104. 

Q Did the doctor come to see her again during that 
three- or four-day period? A Not during the three or 
four-day period. 

11 Q When did the doctor make his second visit to 
your wife? A He came back upon my call after 

she had not responded to the drug. 

Q' When did he come back pursuant to your call? A I 
think that was the 19th. 

Q The 19th of November. Was that the day that she 
was admitted to the hospital? A It was. 

Q Does that refresh your recollection in any way to 
give us the precise date when Dr. Aud first came to see her 
as to whether or not it was the 15th of November? A I 
would say the 15th or 16th because she took this drug either 
three or four days up to the 19th. 

Q On the 19th, were you present when he examined 
your wife at home? A I was. 

• • • ' • 

12 Q What did he do, not what he said. What did 
he do and wdiat did he prescribe? A He then pre¬ 
scribed that she go to the hospital. 

Q Did he specify what hospital she was to go to? A 
He said that he would take the responsibility for finding a 
hospital. 

Q Were conditions crowded at that time in Washington 
hospitals, if you know? A They were. 

Q During the three or four days period between Dr. 
Aud’s first visit and the second visit, was your wife taking 
care of the children and doing her work at home? A I 
was staying off and taking care of the children and her. 

Q On the 19th when you went to the hospital, who took 
her to the hospital ? A I took her to the hospital. 




19 Q As a result of Dr. Aud’s suggestion that there I 
be a blood transfusion and the reason given by him j 

to you for such transfusion, did you give your approval for | 
a transfusion? A I did. 

• • • • 

20 Q All right. What communication did you get 
and what did you do? A Someone from the hospi- ! 

tal called me, I don’t know who, but a lady saying that Dr. ! 
And had ordered a transfusion, asking me to come to the ! 
hospital to have my blood typed and to bring an alternate ; 
donor in case my blood did not match. I did that. 

• • • • 

i 

21 Q Was the laboratory technician waiting for 

you? A She was. i 

Q What was her name? A Mrs. McPherson. j 

Q What did you then do, at Mrs. McPherson’s request? j 
A We went down to the laboratory which was in the base-! 
ment of the hospital. 

Q When you say “we went,” the three of you went? A! 
Yes, sir. 

Q Is that what you mean? A Yes, sir. 

Q What was done in the basement and what conversa-j 
tions did you have — 

MR .DOHERTY: If your Honor please, I object. 

THE COURT: With whom? 

MR. BRESS: With Mrs. McPherson, the laboratory 
technician. 

MR. DOHERTY: I object to any conversation. 

THE COURT: I sustain the objection. I 

22 MR. BRESS: I don’t believe'this is objection-; 
able. 

BY MR. BRESS: j 

Q What request of you w’as made by Mrs. McPherson? 
MR. DOHERTY: If Your Honor please, I think just 
what was done down there is relevant. 

THE COURT: I sustain the objection. 


i 

l 

i 
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BYMRBRESS: 

Q What wa£ done with yon and Mrs. Potnam in the 
laboratory? A Mrs. McPherson — 

THE COURT: Don’t state what you said and she said 
but what was done. 

A She took samples of our blood. 

BYMRBRESS: 

Q By “our”, you mean yours and Mrs. Putnam’s? A 
Arid Mrs. Putnam’s. 

Q All right. A And she told us how she cross-matched 
them. 

Q Cross-matched them with what? A This was the 
term she used. 

Q You are not permitted to tell us what she said but you 
mean cross-matched your blood with Mrs. Putnam’s? A 
To find the correct type. 

MR. DOHERTY: If Your Honor please — 

T HE COURT: Let me speak with counsel at the 
23 bench a moment, please. 

(Thereupon, counsel approached the bench and the 
following proceedings were had out of the hearing of the 
jury:) 

THE COURT: I am inclined to think any conversation 
held with an agent of the hospital is admissible. 

MR. DOHERTY: Growing out of what she was doing 
at that particular time? 

THE COURT: If that agent was in charge of that par¬ 
ticular work that she was doing, yes. 

MR. DOHERTY: Of course, one of the matters in this 
case is she was under the direction of Dr. Cajigas. 

THE COURT: If that develops later, that will be 
stricken. 

MR. BRESS: For the present, to warrant the admissi¬ 
bility of the evidence, I can state that the deposition of the 
Superintendent of the hospital states that this woman with 
whom I have asked about his conversation was in complete 
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charge of the laboratory and was not acting under any- j 
body’s supervision. 

THE COUBT: I think it is admissible. You may take 
your objection. 

ME. DOHEETY: Yes; subject to striking it out. 

T HE COUET: You don’t need to except. You object, j 
however. 

ME. DOHEETY: Yes, Your Honor. 

24 (Thereupon, counsel resumed their places at the j 
counsel table and the following proceedings were had j 
in the hearing of the jury:) 

BY MB. BRESS: 

Q We will go back a little, Mr. Phillips. When Mrs. 
McPherson, the laboratory technician who took yon down 
to the laboratory in the basement, met you at the front desk i 
of the hospital, what did she say to you as to what she 
wanted to do? 

THE COUET: I take it your objection goes to all of 
this? ’ I 

ME. DOHEETY: Yes, to all of this. 

THE COUET: Proceed. 

BY ME. BEESS: j 

Q What did she say? A She said this was her job to j 
get samples of our blood and that is why I understood we! 
were there. I am afraid I am not clear about your ques¬ 
tion. 

Q Did she tell you what she wanted you for and I un- j 
derstood you to say she wanted to see if your blood would | 
match the patient’s blood. A Yes. 

Q She took you to the laboratory. You stated she took 
blood from you and Mrs. Putnam? A Yes. 

• • # • 

27 Q You left Mrs. Putnam and Mrs. McPherson 
in the laboratory and you went upstairs? A That: 
is right. 

Q What time was it when you went upstairs? A 
Sometime after 4. I would say between 4 and 4:30. 

; i 

j 

* i 
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Q What was your wife’s apparent condition at that 
time? A Much improved. She was feeling very good. 

Q When was it that you were advised by anybody that 
your blood or Mrs. Putnam’s blood were both avail- 

28 able for the transfusion to your wife? A Mrs. 
McPherson was able to check this very rapidly. 

THE COURT: You are not answering the question. 
Read the question, Miss Rawls. 

(The pending question was read by the reporter.) 

THE WITNESS: I was. 

BY MR. BRESS: 

Q When were you so advised and by whom? A In 
the laboratory by Mrs. McPherson. 

• • • • 

29 Q State whether or not any decision had been 
reached as to who would give the transfusion before you 
went up to visit your wife. 

MR. DOHERTY: If he knows. 

THE WITNESS: There was. 

• • • • 

Q What was the decision? A I decided to give the 
blood myself. 

Q Did you so notify Mrs. McPherson? A I did. 

Q When was the blood actually taken from you for the 
transfusion? A Between 6 and 7 p. m. on this same 
day, the 21st of November. 

• • * • 

30 Q What time did you return to the hospital? A 
Around 6 o’clock. 

Q Where did you go to have the blood taken from you? 
A I went to an operating room. 

Q And I think you stated that an intern took it. Do 
you know that intern’s name? A There vrere two in¬ 
terns and a resident and a chief nurse who were all 
present. 
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Q How much blood was taken from yon on that occa¬ 
sion? A 500 cc. 

• • • • 

32 Q Were any preparations being made there by 
them in yonr presence ? A They were. 

Q Were yon present when the transfnsion of that blood 
into yonr wife actually began ? A No. 

Q Where did yon go and what time did yon leave the j 
hospital? A I went home, leaving the hospital a few 
minutes before 7. 

Q And at that time the preparations were going on to j 
start the transfnsion? A That is right. 

Q When was it that yon next got word from the hos- j 
pital or the doctor? A At about 11 o’clock that eve¬ 
ning. 

Q From whom did yon get word? A From the chief j 
nurse who had helped draw my blood and whom I had i 
seen one time before that. I don’t remember her name. ! 

Q What request did she make of yon at 11 o’clock! 

33 that night? A She asked me to come to the hos¬ 
pital as soon as possible. 

Q Did she state any reason for that? A She saidj 
that there had been a crisis. 

Q What time did yon arrive at the hospital? A About 
25 after 11,1 suppose. 

Q Did yon come from out in the Silver Spring area?! 
A I did. 

Q How far was it to where the hospital was or where 
is the hospital? A It is about two — I don’t know the 
exact address of that hospital. It is somewhere over in 
the Northeast. 

Q Yon got to the hospital, yon say, about 11:25? A 
Yes. | 

Q When yon arrived at the hospital, what did yon 
find ? A My wife had died a few minutes before. 

Q Who informed yon of that? A This nurse. 

Q The same one who telephoned yon? A Yes. 


i 
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Q Would it refresh your recollection if I suggested 
that her name was Miss Miller? A Yes. 

Q Where were you when she notified you that 
34 your wife had already died? A I was down in 
the lobby of the hospital 

Q Was she there waiting for you? A Yes. 

Q What did you then do? A I asked to be taken to 
her. 

Q Did she? A She did. 

Q Was your wife in her room? A Yes. 

Q State who was present when you arrived there. A 
There was no one in her room. 

Q What did you do when you arrived with respect to 
any conduct or conversations with the officials of the 
hospital? A After I got over the shock of her death, 
I started asking questions about what had gone on. 

Q Who did you direct those questions to? A Miss 
Miller. I think the intern was there still too. I was ask¬ 
ing everybody I could get hold of. 

Q As to what had happened? A Yes. 

• • • * 

36 Q We will fix it particularly. You arrived at 
the hospital at 11:25, a few minutes after your 
wife died. What time of that night was it that you made 
any request of Miss Miller to be furnished with a sample 
of your wife’s blood? A Before 12 — I mean around 12. 

Q State whether or not blood was taken in your pres¬ 
ence, taken from your wife ? A It was. 

Q Who took it and from what part of your wife’s body 
was it taken? A The interns took it. It was taken 
directly from her heart by puncturing her breast. 

Q Was that blood placed in any container in your 
presence? A It was. 

• • • • 





Paul Phillips 

resumed the stand and testified further as follows: 

Direct Examination (Resumed) 

58 BY ME. BRESS: 

Q Did you ever meet Dr. Cajigas prior to the 
date you went to his office on November 26? A No. 

Q Did you know when you went to his office on Novem¬ 
ber 26 he was rechecking your blood? A That is why 1 
was there he told me. 

Q Did he make any statement to you as to whether 
or not his first examination of your blood was on the basis 
of real blood or on the basis of some solution brought froni 
the hospital? 

MB. DOHEBTY: I object, if Your Honor please. 

THE COURT: I overrule the objection. 

BY MB. BRESS: j 

Q State that, please. A Yes; he said that he needed 
my blood in order to recheck. He did not have any freslji 
blood from me. 

Q Did he make any request as to the need for any 
blood to recheck your wife or did he state — 

MB. DOHEBTY: I object to anything that was said 
at any time by Dr. Cajigas. 

THE COURT: I overrule the objection. 

THE WITNESS: No. 

LIB. BBESS: That is all. You maye cross-examine. I 

• • • • 

62 BY MB. DOHEBTY: ! 

Q After you were called back to the hospital and you 
got there approximately at 11:25, you said? A That is 
my estimate. 

Q Did you know the names of any of the doctors who 
were there at that time? A- No. I learned them later, j 
Q Was your doctor, Dr. And, there? A He arrived 
a few minutes after. He wasn’t there when I arrived. 


i 
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Q Did you know that he had been called earlier in the 
evening to come to the hospital? A I was told that. 

Q And you knew he did come there after the trans¬ 
fusion? A I was told that. 

Q Did you talk to Dr. Aud about it at all? A I did. 
He arrived again after I did. 

Q Did he tell you he only stayed there three or 

63 four minutes when he did come there at 9 o ’clock? A 
I don’t remember his mentioning how long he stayed. 

Q In your talk with one of the interns, didn’t he 
ask you to permit an autopsy of your wife’s body for post¬ 
mortem examination? A He did. 

Q Did he explain to you at that time that the pur¬ 
pose of that was to find out just what caused your wife’s 
death? A That I assumed would be the reason. I don’t 
remember his saying that. 

Q He didn’t tell you that? A I don’t remember. 

• * * • 

64 Q What was the discussion about the autopsy 
and post-mortem? The intern had asked it and Dr. 

Aud himself later said, “People here would like to” — 

Q Do you remember what was said at that particular 
time by the interns when they requested you to permit an 
autopsy? A I just remember the request, a verbal re¬ 
quest. 

Q And nothing was shown to you at all. Did you talk 
to a Miss Miller and Miss Gleaton over there that night? 
A I remember Miss Miller. I don’t remember who Miss 
Gleaton is. 

Q Were there two nurses there? A Yes, on the 
floor. 

Q Did she talk to you at all? A She was the one who 
helped me pack the sample of my wife’s blood. 

Q But she talked to you? A Not about the trans¬ 
fusion or the autopsy. 

Q On the question of blood, about what time was this 
taken from your wife; approximately how long after you 
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were informed of the death of your wife? A I would esti¬ 
mate around 12 o’clock. 

65 Q And you saw the intern, the person you say 
is the intern take it. Was that Dr. Graceffo? A j 
May I ask for identification was Dr. Graceffo the resi- ! 
dent? 

Q Yes, the resident. A There were two interns and j 
Dr. Graceffo, the resident, who helped to take my blood j 
after 6 o’clock, and then I think it was the two interns 
rather than Dr. Graceffo who took the blood from my wife, i 
Q But you were watching whoever did it? A I was. I 
They asked me not to watch and I insisted on watching. 


44 Gladys V. Phipps 

was called as a witness for the plaintiff and, being first 1 
duly sworn, was examined and testified as follows: 

i 

• • • • 

45 Direct Examination 

i 

. BY MR. BRESS: j 

Q Mrs. Phipps, your name is Gladys V. Phipps and you; 
are Superintendent of National Homeopathic Hospital of 
Washington, D. C., who is the defendant in this case? A 
Yes, sir. j 

Q Have you before you there the record of the treat! 
ment to Mrs. Verona Phillips, the decedent in this case? 
A Yes, sir. ! 

Q Beginning on her admission to the hospital on Nor 
vember 19, 1946, and concluding with her death on Novem¬ 
ber 21,1946? A Yes, sir. j 

Q Is this front cover printed “The National Homeo¬ 
pathic Hospital”, is that a record known as the history 
taken on admission of the patient? A Yes, sir. 

Q Is that maintained in the hospital records 

46 under your supervision? A Yes, sir. j 
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Q The first full page “Progress notes”, is that 
a regular part of the record of this patient? A Yes, sir. 

Q Next is the operative record marked “Transfusion” 
and signed by Dr. Zaontz. That also is part of the original 
record of Mrs. Phillips ? A Yes, sir. 

Q Is the same true with respect to the X-ray report? 
A Yes, sir. 

Q And is the same true with respect to the hematologi¬ 
cal report signed by Dr. Cajigas ? A Yes, sir. 

Q With respect to the blood report by Dr. Cajigas, will 
you state whether or not Dr. Cajigas is a physician who 
practices pathology and who is in charge of the laboratory 
at your hospital? A Yes, sir. 

Q And is this hematological report which you have just 
identified identical with Plaintiff’s Exhibit No. 1 for Iden¬ 
tification? Will you please compare them? A Yes, sir. 

Q They both bear the same signature of Dr. Cajigas? 
A Yes, sir. 

47 Q You identified that as his signature? A Yes, 
sir. 

Q The only difference — and you haven’t pointed it out 
but I call attention to the fact the one in the hospital record 
is dated November 22 but the one Plaintiff’s Exhibit for 
Identification No. 1, is marked “Copy of report dated 
November 22” but this one bears the date at the top Feb¬ 
ruary 3, 1947. Is that the only difference? A Yes, sir. 

Q This document that Mr. Doherty handed you and 
that we asked you to replace in here, that has to do with 
the post mortem examination which Mr. Phillips refused 
to permit, is that correct? A Yes, sir. 

Q In examination of blood, is a pink sheet on the form 
of National Homeopathic Hospital signed by Donna Mc¬ 
Pherson and shown it was done at the request of Dr. Aud, 
is that part of the original record? A Yes. 

Q And the urine examination the same thing? A Yes, 
sir. 




Q And the examination of blood On November 19 also 
the samel A Yes, sir. 

Q Are those portions of the record that I have 

48 just inquired of you, records of the treatment and 
care of Mrs. Phillips I A Yes, sir. 

Q I show you also a sheet entitled “Doctor’s orders” 
and ask you whether or not these are the original doctor’s 
orders on this patient during her stay I A Yes, sir. 

Q And the next page is the temperature chart and 
what else is shown here I A Pulse, respiration. 

Q That is the original record I A Yes, sir. 

Q And the last pages are the bedside notes, just one 
sheet, that is, front and back. Those are all original rec¬ 
ords of the hospital! A Yes, sir. 

MR. BRESS: That is all the questions I have. 

MR. DOHERTY: So there won’t be any questio$ja 
about it, I would like to ask a few questions. 

Cross-Examination 

BY MR. DOHERTY: j 

Q Who is Dr. Cajigas? A He is in charge of our 
laboratory, is responsible for everything that is done there 
and it is all done under his direction. 

49 Q It is what! - A It is all done under his direc¬ 
tion. 

Q Is he paid by the hospital! A He receives a com¬ 
mission on all work done. 

I 

• • • • 

l 

Q Who actually operated the laboratory at the hos¬ 
pital! - | 

MR. BRESS: I object to that as a conclusion of law. j 
THE COURT: I overrule the objection. 

BTMR. DOHERTY: I 

Q Who actually operated the laboratory at the hos¬ 
pital! A Dr. Cajigas. | 

Q Had that been turned over by the hospital for that 
purpose! A Many years ago. j 
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Q Did the hospital exercise any control what- 

50 ever over the laboratory? A No. 

MR BRESS: I object to that It is a conclusion. 
THE COURT: I overrule the objection. 

BY MR. DOHERTY: 

Q Or the technicians therein? A They are under his 

✓ 

supervision. 

Q Who taught the technicians and directed them as to 
the technique to be used? 

MR. BRESS: Objected to on the ground there is no 
showing there has been any teaching done. 

THE COURT: I overrule the objection. 

MR BRESS: This is based on hearsay also. 

MR DOHERTY: No, she actually knows. 

THE COURT: I overrule the objection. Answer the 
question. 

THE WITNESS: WHhat do you want me to answer? 

MR DOHERTY: Will you read the question ? 

(The pending question was read by the reporter.) 

THE WITNESS: Dr. Cajigas. 

BY MR. DOHERTY: 

Q Would he come to the place often? A Yes, he 

* 

comes often. 

Q Would the hospital direct him or the tech- 

51 nicians direct him as to what to do at any time? A 
No; he directs them. 

Q Keep your voice up; he directs them? A Yes, sir. 
MR. DOHERTY: That is all. 

Redirect Examination 
BY MR. BRESS: 

Q Mrs. Phipps, Mrs. McPherson, the technician who 
made the blood examinations in this case, made the exam¬ 
inations not in the presence of Dr. Cajigas, is that correct? 
A Yes, that is correct. 

Q And she was not under his supervision in the making 
of that test, is that not correct? A It is correct except 
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that she was trained under him. He can’t be with us any 
more than he can be with his own technicians at all times. 

Q You mean he trained her and it is customary for 
every hospital that has a laboratory to have some patholf 
ogist as the man in charge of the laboratory? A Yes, 
sir. i 

Q Dr. Cajigas, as a matter of fact, does not go to the 
hospital but once or twice a week, does he? A There is 
no set time. 

Q There are some weeks when he doesn’t appear at 
all, is that correct? A Probably not but he con- 

52 tacts the hospital by phone or something. j 

Q The hospital maintains this laboratory but it 
is under the supervision of Dr. Cajigas, is that right? A 
Yes, sir. 

Q. And this Mrs. McPherson, the technician, is in the 
employ of the hospital and is paid by the hospital, is that 
correct? A Yes, sir. 

MR. BRESS: That is all. j 

i 

Recross-Examination 

» 

BY MR. DOHERTY: | 

Q Going back again, Mrs. Phipps, so there won’t be a 
question about it, does anyone in the hospital have any¬ 
thing to do with the laboratory? A No, sir. 

MR. BRESS: I object to that, if the Court pleases. | 

THE COURT: I think if the witness knows, she can 

. . ! 

state that. 

THE WITNESS: No, she is directly under his direc¬ 
tion. i 

BY MR. DOHERTY: 

Q Do you direct the laboratory technician as to what 
to do as the Superintendent? A No, sir. j 

Q And the only direction as to what is to be dqne, 
is it by Dr. Cajigas, whether by phone or otherwise? 

53 . A Yes, sir. 

Q If anything goes out of that hospital covering 
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matters coming out of the laboratory, it is signed by either 
Dr. Cajigas or his technician, is that correct? A Yes, sir. 

MB. DOHERTY: That is all. 

Redirect Examination 
BY MB. BBESS: 

Q You are not a pathologist, are you? A No, I am 
not 

Q And the only staff man on the hospital who is a 
pathologist is Dr. Cajigas ? A Yes, sir. 

Q And you are not qualified to supervise the work of 
a technician and nobody else is qualified in the hospital 
other than Dr. Cajigas ? A Yes, sir. 

MB. DOHEBTY: Do you have a contract with Dr. 
Cajigas? 

THE WITNESS: I have not seen it. He was assigned 
there many years before I came there. 

THE COUBT: Will counsel approach the bench? 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

THE COUBT: That is rather a difficult ques- 
54 tion, whether Dr. Cajigas is an agent of the defend¬ 
ant or whether he is in the nature of, in other cir¬ 
cumstances, an independent contractor. 

MB. BBESS: We are not concerned with that ques¬ 
tion, Your Honor, in all deference to your observation. I 
t hink it is probable that we know more about the facts 
that are going to be developed. The girl was hired by 
the hospital. She was paid by the hospital. She was a 
regular employee of the hospital. The fact in surgery 
they have a staff man who is in charge of surgery and 
in the laboratory, they have a man in charge of the 
laboratory but these people are, none the less, servants 
of the hospital for whom the hospital would be liable. 

THE COUBT: I am speaking now more particularly 
about Dr. Cajigas. If you propose to offer a paper signed 
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by him as binding on the defendant, that is the question 
I have in mind more particularly. 

MR. BRESS: He certainly is the only responsible 
agent of the hospital who can talk about laboratory work 
and it is his report, not an opinion but a report of facts 
mailed in the regular course of the business of the hos¬ 
pital and is not like a police report. To the extent it is 
like a police report, it is like actual police measurements. 
That is a not a matter of opinion. This is an accurate 
report of actual physical findings. 

55 T HE COURT: I am inclined to admit it but I 
have some qualms. 

MR. DOHERTY: If Your Honor please, I will state 
to Your Honor now that Dr. Cajigas has absolute control 
of that laboratory the same as every other laboratory in 
the hospitals in the city. 

THE COURT: I can’t pass on all these questions 
before the testimony is in. I will admit it for the present 

MR. DOHERTY: May I say, according to the Newj 
York Life Insurance case vs. Taylor then that this is a 
doctor’s statement and we are entitled to cross-examine 
him on it. It is his findings as to some report he made! 
It is shown he does not know whether his own technicians 
or he himself made it I 

THE COURT: I will admit it I may be wrong and 
I may strike it out later. 

MR. BRESS: I think it may turn out to be immaterial 
because they are going to produce the doctor as a witness. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had in the hear¬ 
ing of the jury:) i 

MR. BRESS: Plaintiff’s Exhibit No. 1 is now offered 
in evidence. 

THE COURT: It is admitted over objection. 

(The document heretofore marked Plaintiff’s Exhibit 
No. 1 for Identification was received in evidence.) j 

56 MR. BRESS: I will read it to the jury. 

This is a copy of a hematological report. 
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‘ 1 Patient — Mrs. Verona Phillips referred by Dr. D. 
And.” There are a lot of blanks which are unfilled. I am 
only going to read to you the blanks that are filled in. 

MR. DOHERTY: May we approach the bench before 
^anything further is said? 

THE COURT: Very well. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

MR. DOHERTY: There is this other matter. This 
was done at Dr. Cajigas’ laboratory, not at the hospital. 

THE COURT: Very well. I may be wrong. 

Mr. Bress, are you going to have any physician to 
testify? 

MR. BRESS: Yes, several. 

T HE COURT: I was wondering whether it would not 
be better to wait-and have some experts testify as to this 
paper you are reading. Whether the jurors would under¬ 
stand it, I don’t know. 

MR. BRESS: From a probative point of view, Your 
Honor, what I am trying to show at this point is that 
the doctor in charge of the laboratory, when he made the 
examination, made a correct examination. He made 
57 a certain finding. I want to show what his finding 
was. 

THE COURT: You can show that. 

MR. DOHERTY: That was on blood taken at a subse¬ 
quent time. 

THE COURT: I will admit it. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had in the hear¬ 
ing of the jury:) 

MR. BRESS: The blank for the Rh factor is filled in. 

“Rh negative. Donor — Mr. Phillips, Rh negative. 

“Mrs. Verona Phillips — Type 0. Mr. Paul Phillips — 
TypeO.” 

Then the remarks at the bottom are: 
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“The above Eh determination on Mr. Phillips was per¬ 
formed on a 2 percent saline cell suspension brought to 
this laboratory by Mrs. Donna McPherson of Homeo¬ 
pathic Hospital and prepared by her the day before. Re- 
check of Mr. Phillips ’ blood on November 26 gave a definite 
Rh positive determination.” 

It is signed ‘ 4 Tomas Cajigas. ’ 9 

Mr. Phillips, will you resume the stand? 

Thereupon— 

66 Dorma McPherson j 

was called as a witness on behalf of the plaintiff 
and, being first duly sworn, was examined and testified 
as follows: 

! 

Direct Examination 

• • • • 

BY MR. BRESS: j 

67 Q And you are the Donna McPherson who ih 
November,' 1946, was employed by the National 

Homeopathic Hospital in Washington as a laboratory 
technician? A Yes, sir. • j. 

Q You are a high school graduate, Mrs. McPherson? 
A Yes. i 

Q Where did you graduate from high school? A East 
High School in Des Moines, Iowa? 

Q And that was in what year ? A 1943, January. 

Q There came a time when you joined the WACS? A 
That is right. 

Q When did you join the WACS? A January 3,1945. 
Q After you joined the WACS, did you go through 
a period of basic training after January, 1945? A Yes. 

Q Where was that training effected? A Fort Des 
Moines, Iowa. 

__ _ i 

Q How long did that training take? A Thir¬ 
teen weeks. 


68 
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Q Was it then in March of 1945 that you went into . 
training as a technician ? A Yes, that is right. 

• Q Was that Camp Atterbury, Alabama? A Indiana. 

Q Camp Atterbury, Indiana? A Yes. 

Q And you took a course in training as a technician 
which lasted for four months? A That is right. 

Q That was the extent of your formal training as a 
technician? A Yes. 

Q You have never gone to any school or taken any 
courses since that time ? A No. 

Q When you concluded that course of training of four 
months, that was about June or July of 1945, was it not? 
A Yes. 

Q And it was then that you were assigned to a hos¬ 
pital, an Army hospital in Texas, was it not? A That is 
right. 

Q And you remained at that hospital for a period 
69 of approximately six months until the end of 1945? 

A That is right. 

Q That hospital in Texas was one which was a base 
hospital for a particular Army camp ? A Yes. 

Q And you were in the laboratory of that hospital as 
a technician? A Yes. 

Q Were you under anybody’s supervision? A Yes. 

Q After you finished that Army tour of duty at the 
Army Camp in Texas, at the end of December, 1945, state 
whether or not you then got out of the WACS? A Yes, 

I was discharged then. 

Q How soon after you left that Army camp were you 
discharged? A Immediately. 

. Q You came to work at the Homeopathic Hospital in 
Washington in September, 1946? A That is right. 

Q This incident that we are inquiring about occurred 
in November of 1946. You had been at the hospital two 
months approximately before you were called upon to make 
a blood examination of Mrs. Phillips, is that correct? A 
Yes. 
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70 Q What did you do from January or the end of 
December, 1945, or whenever it was in 1945 when 

you were discharged from the WACS until you took this 
job at the Homeopathic Hospital in September, 1946? A 
I was just a housewife. 

Q In the course that you took in the Army, this four 
months ’ course, that was the general laboratory techni¬ 
cians’ course? A Yes. 

Q You covered the entire field of laboratory work and 
not necessarily confined to any one particular field? Ai 
No. - j 

Q In other words, you made studies of urinalysis and 
other kinds of examinations as well as blood examina¬ 
tions? A Yes. 

Q During the entire period that you were stationed at 
this hospital, in this Army hospital in Texas, you did np 
Rh testing, is that correct? A No. 

Q So that you never did an Rh test in your life until 
you came to the Homeopathic Hospital in September of 
1946? A That is right. 

Q Mrs. McPherson, how long were you at the Homeoh 
pathic Hospital, beginning in September of 1946, be- 

71 fore you made your first Rh examination? A I 
don’t know, possibly two weeks or one week. - 

Q Had you made more than one or two examination^ 
before you made this. examination of Mrs. Phillips blood? 
A Yes. 

Q How many would you say you had made? A 
imagine over a dozen or half a dozen. 

Q A half a dozen to a dozen? A Yes. 

Q Were those Rh examinations made by you, that 
half dozen to a dozen, were they made in the presence 
of Dr. Cajigas? A No. 

Q Did Dr. Cajigas tell you how to do it? A Yes. 

Q He told you how to do it and after you were oh 
your own in doing it? A Yes. 
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BY MR. BRESS: 

Q After yon first got his instructions and yon 

72 started to do them on your own, those six to twelve 
that yon did on your own, they were done without 

any actual physical supervision by him or participation 
by him in the tests. You did those yourself? A Yes. 

• • • • 

73 BY MR. BRESS: 

Q I think at the adjournment, Mrs. McPherson, 
I was inquiring about your examination of Mrs. 

74 Phillips* blood and you stated that you had tested 
it and was examining it under the microscope when 

Mr. Phillips and the alternate donor arrived, is that cor¬ 
rect? A That is right. 

Q At the time they arrived, had you already determined 
the result on Mrs. Phillips 9 Rh factor? A At the time 
they arrived, I said that it was an Rh positive; however I 
was going to do it again. 

Q I would like you to say that a little louder so I can 
hear it from here. A At the time they arrived, I had 
concluded it was an Rh positive. However, I was not 
satisfied with the clumping and I decided to do it over 
again. 

• • - • • 

77 Q In determining the type of blood Mrs. Phillips 
had with respect to her Rh Factor, you drew whole 
blood from Mrs. Phillips and you took a sample of two 
drops of blood in a 2 percent solution of saline ? A That 
is right—no; I took two drops of blood and placed it in 
2 ce. of saline which makes a 2 percent solution of saline. 

Q You took two drops of blood and put them in a 2 
percent solution of saline? A No; in a normal solution 
of saline and I used 2 cc., which makes a 2 percent cell 
suspension. 

• • • • 

Q The blood type we are using is with respect 
to the Rh factor? A I see. 


78 
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Q With respect to the Rh factor, what did youj 

79 do with the 2 percent cell suspension? A I spun! 
it down until the cells were in the bottom of the 

tube and on the top I had a clear fluid. That is called! 
supernatant fluid and we poured that off. I add 2 cc. 
more of saline, spin it again, and the cells go to the bot¬ 
tom and we pour off the supernatant fluid, add 2 cc. ofj 
saline. 

Q How many times do you do that? A Three times. 
Q What did you do with the result? A Then I took 
two drops of my cell suspension after it had been centri¬ 
fuged and two drops of the Rh serum. 

Q That is a serum you buy from the serum manufac¬ 
turer? A That is right. I used two drops because I had 
small capillary pipettes and it took two drops; placed them 
in the tube and incubated them for one hour at 37 degrees 
Centigrade. 

Q Then what did you do with it? A Then it was spun 
at low speed for one minute and read under the micro¬ 
scope. 

Q By reading under the microscope, you mean you took 
some of the fluid out of the test tube and put it on a 
slide? A That is right. 

Q And read it? A Yes. 

Q That is the only type of microscopic reading 

80 you made with respect to Rh? A Yes. 

Q That microscopic reading that you made from what 
you took out of the test tube was the only thing you did 
to determine what was her Rh factor? A That is right, j 

• • • • 

81 Q With respect to the Rh serum that was used 
by you in making this examination, you had used 

the same serum on other occasions? A Yes. 

Q That is the only serum you had used? A Yes. 

Q And this serum was bought by the hospital from the 
Certified Blood Donor Service in Jamaica, New York? 

That is right. • I 
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82 Q You placed the order and it was shipped to 
the hospital and paid for by the hospital? A Yes. 

• • • • 

Q' I show you a document entitled “National 

83 Homeopathic Hospital Examination of Blood, Mrs. 
Phillips, Location 304” — that is her room number, 

I suppose? A Yes. 

Q Dated, November 21, 1946, and it shows “Examined 
by McPherson”. Is that your signature? A That is 
right. 

Q And it is shown “At the request of Dr. Aud”, is that 
your handwriting? A No. 

Q Is the form that is filled in here in pen and ink 
showing what the result of the laboratory examinations 
were, is that in your handwriting? A Yes, that is right. 

Q And this is the result of your examination of the 
blood of these three people whose blood you examined? A 
Yes. 

Q That shows, does it not, that Type 0, for Mrs. Phil¬ 
lips, Type 0 Rh positive? A Yes. 

Q And for Mr. Phillips, “Cross-matched 0. K., type 
O”? A Right. 

• • • • 

85 Q Did you ever meet Mrs. Phillips? A Yes. 

Q When did you see her? A Wlien I drew the 
blood from her for the tests. 

Q When did you take the blood from her? A You 
mean for the cross-match and type? 

Q Yes. You took the blood that you used. You took 
it yourself from Mrs. Phillips? A Yes. 

Q You took it from her on the day you made the test? 
A Yes, that is right. 

• • • • 

88 Q The next morning, when you found out this 
lady had died, what was the occasion for your mak- 

89 ing another blood test? A Well, T w?.s worried 
about it, naturally, and I wanted to recheck my work. 
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Q When yon checked it over again that morning, what 
time was it about 8:30? A It was about 9 o’clock. 

Q And you got the same result? A Yes. 

Q The same result as you got the day before? A Yes. j 
Q You followed exactly the same technique you used I 
the day before? A Yes. 

Q Did anything occur within a few hours thereafter! 
that required you to go to Dr. Cajigas’ office? A I de-j 
cided to take my samples over to him and have him check j 
them. 

Q Did you have some apprehension at that time that 
your result was not a correct one? A No, I did not, but 
I did want to have him re-check the blood. 

Q Did you always go to Dr. Cajigas’ office to have 
your laboratory results checked whenever a patient died? 
A I never had a patient die before. 

Q You never then had occasion to go to Dri 

90 Cajigas’ office before? A I have gone to Dr T 
Cajigas ’ office but not for anything like that. 

I 

• # # i | 

91 Q When you got to Dr. Cajigas’ office, you went 
through the same technique you had done that morm 

ing and the same as you had done twice before but yoiji 
did it under Dr. Cajigas’ supervision? He participated 
in the test with you? A I didn’t do the test. One of 
the laboratory technicians ran it. 

Q Did they do exactly what you did ? A Yes. 

Q And they came out with the opposite result? A 
That is right. i 

Q When this other technician did it and got the oppo¬ 
site result, do you know that technician’s name? A Yes, 
Ido. ! 

Q What was her name? A Mrs. Warner. 

Q How old is she? A I don’t know. 

Q She has been a laboratory technician for a number 
of years with Dr. Cajigas? A Yes. 

i 

i 

i 

I 

i 

i . 
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Q And Dr. Cajigas was present when that examination 
was made? A Yes. 

92 Q And he watched her while she was doing it? 
A Yes. 

Q Were you present when either Dr. Cajigas or his 
technician at his office, his laboratory, also did an Rh test 
on Mr. Phillips’ cell suspension that you brought? A 
Yes. 

Q Were you present and saw the result of that exam¬ 
ination? A Yes. 

• • • • 

Q You have studied, have you not, and you had instruc¬ 
tions at the time of this examination that Rh positive blood 
is never to be administered by transfusion to a person who 
has the Rh negative type? A Yes. 

Q And you know that the reason for that is that, by 
doing so, it is frequently fatal? A Yes. 

• • • • 

93 Cross-Examination 
BY MR. DOHERTY: 

Q Mrs. McPherson, who first talked to you about 
being employed as a technician? A Miss Phipps. 

Q Had you talked to anybody about it before ? A No. 

Q When did you first see Dr. Cajigas? A I don’t 
remember how long it was * after I had been working 
there, maybe a week. 

Q Didn’t Dr. Cajigas take you out to the hospital? 
A No. 

Q Who sent you out to the hospital, if you know? A 
I can’t remember his name. I went to him and applied 
for a job and he sent me there. 

Q When did you go down to see Dr. Cajigas? A I 
saw him, I think, about a week after I started working 
there. 

Q Did you go to his place? A Yes. 
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Q What was the purpose of going there? A Well, I j 
wasn’t too sure about how to run non-protein nitrogens, j 
and I took some samples of blood over to the laboratory j 
and he showed me how to run them. 

' Q Did Dr. Cajigas tell you what technique to fol-1 

94 low on the Rh factor? A Yes, he did. j 

Q When did he tell you that? A It was the 
same time I took the N-P-N over. He showed me any¬ 
thing I was not sure of at the time. j 

Q Had you ever performed any of those Rh factor I 
examinations prior to the time you came to the National j 
Homeopathic Hospital? A No. j 

Q Who supervised your work at that hospital? A No! 
one. 

Q If there was any question of supervision at all, who 
did it? A Dr. Cajigas. 

Q And if any reports were to be made, were they to be 
made to him? A Yes. 

Q You made a statement about the serum that was 
obtained. Where did you get that? A The serum? 

Q Yes. A Mrs. Phillips’ serum, you mean? 

Q The serum that was used at the. hospital for th$ 
Rh factor. A That was from the Certified Blood 

95 Donor Service in Jamaica, New York. 

Q And you said the directions were in that pack¬ 
age? A Yes. 

Q Did you ever see any directions come with that? 4 
Yes. 

Q Did you follow those directions or the directions 
given to you by Dr. Cajigas? A They were approxi¬ 
mately the same. 

Q What one did you follow? A Dr. Cajigas’. 

Q You followed entirely what Dr. Cajigas told you 
to do? A Yes. 

• • • • 

102 Q Did anybody at any time at the hospital, any 
of the officials at the hospital direct you as to what 
you should do as a laboratory technician? A No. 
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• • • • 

103 Q Did yon have any controlled blood in front of 
yon while yon were doing this test to compare the 

104 results yon were getting with definite controlled re¬ 
sults? A No. 

Q Yon know what controlled blood is? A Yes. 

Q And yon did not use that? A No. 

• • • • 

105 Oscar B. Hunter, Jr., 

was called as a witness on behalf of the plaintiff 
and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BYMK.BRESS: 

Q Your name is Dr. Oscar B. Hunter, Jr.? A That 
is right. 

Q Yon and your father are pathologists in Washing¬ 
ton, D. C., and your father has been engaged in it for 
many years and yon for a few years? A Yes, that is 
right. 

• • • • 

106 Q Directing your attention, Doctor, to Novem¬ 
ber 22, 1946, your laboratory number 164963. A 

Yes. 

Q State whether or not Mr. Paul Phillips, on the morn¬ 
ing of that date, delivered to yon a container of blood 
purporting to be the blood of his late wife, Mrs. Phillips? 
A That is my remembrance of that, yes. 

Q State whether or not, on the occasion that he deliv¬ 
ered that blood, blood was taken, whole blood was taken 
from Mr. Phillips, also? A Yes, it was. 

Q Was that taken by yon or under your supervision? 
A Yes, I took that. 
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Q State whether or not Mr. Phillips requested 

107 a determination of his wife’s blood? A Yes, he 
requested a thorough, complete examination of their] 

two bloods. 

Q Bid yon make such an examination? A I did. 

Q State what your examination disclosed as to the] 
Rh factor of Mrs. Phillips’ blood. A I regret to say that 
I have here only a copy of the work sheet which we 
performed. For some reason, it was removed or lost 
from my file. I don’t have the original copy made at the 
time that report was made. I do have a work sheet on 
this, however. j 

Q Bo your records disclose what the result was, as to 
whether or not Mrs. Phillips’ blood was determined to 
be Rh positive or Rh negative? A We found Mrs. Philf 
lips to be Rh negative. 

Q And did you find Mrs. Phillips’ grouping to be 
Group O? A Yes. 

Q The blood which you took from Mr. Phillips, di$ 
your determination as to the Rh in his blood show whether 
he was Rh positive or Rh negative? A He was Rh posi¬ 
tive. 

• •- • • 

i 

I 

108 Cross Examination 

BY MR. BOHERTY: j 

Q Bo you know Br. Thomas Cajigas? A I do, yes. ] 

Q Who he is? j 

MR. BRESS: I object to that. 

THE COURT: Sustained. 

MR. BOHERTY: If Your Honor please, I make him 
my witness on that, to save time. 

BY MR. BOHERTY: | 

Q Bo you know Br. Cajigas? A Yes. 

Q Who is he? A He is a pathologist in Washington. 
Q And recognized as a capable, conscientious patholo- 
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gist! A Yes; Dr. Cajigas is quite' capable. He 
has been practicing for quite a number of years. 

Q And your father has been practicing for a 
number of years, too,? A Yes, sir, he has. 

Q Do you have hospitals here in the District where 
you have your various laboratories ? A Yes. 

Q' How are they operated? 

MR. BRESS: Object to that. 

THE COURT: I sustain the objection. 

IiIR. DOHERTY: I want to show how it is done in all 
the hospitals. 

THE COURT: I think the question is not as to all 
the hospitals but this particular hospital. 

BY MR. DOHERTY: 

Q Dr. Hunter, in the question of the Rh factor, is it 
possible for the same blood to be tested by one technician 
and to obtain a result of Rh positive, but by another tech¬ 
nician shows Rh negative? 

MR. BRESS: I object to the question, if the Court 
pleases, on the ground that the question is too general 
and does not specify that the blood is tested with good 
serum and with the proper technique. 

THE COURT: The question is, if it is done by a 
competent technician. 

110 MR. DOHERTY: Yes, I mean a competent tech¬ 
nician. 

BY MR. DOHERTY: 

Q Dr. Hunter himself doing the same and having 
some other doctor do it. A It is true that two excel¬ 
lently trained technicians using good serum, or which is 
purported to be good serum, will occasionally get opposite 
results. It is a matter of interpretation. It is a matter 
of judgment. 

The sera, of course, for Rh typing have long been poor 
in quality and only recently in February two years ago, 
was the sera standardized by the National Institute of 
Health, the Federal Security Agency. * At that time, the 
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sera were required to be of a certain quality. Prior to 
that time they had not been required to be of a certain 
quality and the sera had been of varying quality. 

MR. BRESS: I move that the answer of the witness 
be stricken, if the Court pleases, as beyond the scope of 
the direct and not responsive to the question and is not 
competent. 

THE COURT: I overrule the objection. 

BY MR. DOHERTY: i 

. Q Will you continue, Dr. Hunter? Two years ago, that 
would be February, 1947 ? A Yes. 

Q Dr. Hunter, how would you ascertain thej 
111 cause of death of a patient. A Well, the only 
way to be certain — 

MR. BRESS: I object to such a general question of a 
pathologist. 

MR. DOHERTY: If he knows, if the doctor knows. 
You have placed him on here as an expert with knowledge 
of these things and I think he is capable of answering 
that question. 

THE COURT: Do you feel that you are capable of 
answering that question, Doctor? 

THE WITNESS: I think so, sir. 

THE COURT: Very well. 

THE WITNESS: The only proper way and the ohty 
certain way to know what the patient dies of is to peri 
.form a post mortem examination and to examine thq 
organs under the microscope. That is the way we com T 
monly determine the cause of death precisely. I think it 
is the only way. 

• • # • 

i 

113 Redirect Examination 

BY MR. BRESS: | 

Q When you say that testing of post mortem blood is 
more difficult, you mean that you are more likely to get 
an Rh negative result? A No, I do not. 

Q Will you answer this question directly. Dr. Hunter : 
Is it not a fact that where there is difficulty with any 



blood, if there is any difficulty, if there is any difficulty 
with the blood involved in its being tested, that the greater 
likelihood is to get an Rh negative result because you get 
a negative reaction? A I have checked an awful lot of 
people— 

Q Can you answer my question, Doctor? A Yes, I 
can, and you make the errors both ways. There are as 
many errors made with Rh negative as there are with Rh 
positive. 

Q We are speaking of post mortem blood. A Post 
mortem blood or live blood. 

Q If it is a fact that Dr. Cajigas tested this blood, not 
with post mortem blood but with live blood, and he got 
an Rh negative result,, then you would say your Rh nega¬ 
tive of the post mortem blood was not influenced, by 

114 the post mortem blood? A I lost you on that. 

Q I say if Dr. Cajigas, on the same day you made 
your test, made an Rh test of this patient’s blood, live 
blood taken from her during her life time and he got an 
Rh negative result from Mrs. Phillips— A Yes. 

Q Then you examined on that same day post mortem 
blood and you also got an Rh negative result, you do not 
mean to say that you had greater difficulty or that your 
result was not accurate? A No, I don’t mean to infer 
the results are not accurate. 

Q When you talk about post mortem blood, does the 
Rh factor in blood change within an hour after death? A 
No, the Rh factor does not change. The red cells break up. 

Q But if you take blood out within 45 minutes after 
death and the blood cells are not broken up, your test 
with post mortem blood is just as good as with your test 
with whole blood taken before death? A It is not as 
good. 

Q For an Rh determination, it is just as good? A No, 
it is not. 

Q Very well, Doctor. You said that the only 

115 certain way to make a determination of whether 
death was caused by blood incompatibility is to 




37 


jnake a post mortem, is that what you said? A Yes. 

Q You mean that is the only way that would be abso- ! 
lute and beyond all peradventore of a doubt, that is what 
you mean? A I don’t know exactly what you are re¬ 
ferring to. I meant in order to be certain of what you are 
dealing with, you have to see the tissues and look at them 
under the microscope. 

Q Yes, but you know what a transfusion reaction is? 
A Yes. 

Q You know that a transfusion reaction, by the injec¬ 
tion of Eh positive blood into an Eh negative woman 
who has been immunized by prior pregnancy is sometimes 
fatal? You know that? A Sometimes it is. | 

Q And it depends on the extent to which she has 
ben immunized? A Largely, and the amount of blood 
she is given. 

Q And she is pretty well immunized if she dies of only 
100 or 150 cc. of blood, is that not right? That is a small 
quantity to kill a person, isn’t it? A Yes, it is. 

• • • • 

| 

117 Redirect Examination - j 

- 

BYMR.BRESS: j 

i 

• • • • 

118 Q What about the transfusion reaction? I will 
ask you whether or not severe chills, restlessness^ . 

intermittent pulse, bloody urine, irrationality, 107 degrees 
temperature, are symptoms of a violent transfusion ref 
action ? A Yes; and many other diseases, too. 


• • • • 

i 

! 

119 Richard Kelso j 

I 

was called as a witness on behalf of the plaintiff 
and, being first duly sworn, was examined and testified ab 
follows: 
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Direct Examination 
BY ME. BRESS: 

Q Dr. Kelso, your full name is Richard Kelso ? A 
Yes, sir. 

Q And you are a practicing physician in the District 
of Columbia? A Yes, sir. 

Q Where did you study medicine, Doctor? A George 
Washington University in Washington, D. C. 

Q WTien did you graduate from medical school? A 
1939. 

Q Thereafter, did you intern in any hospital? A I 
interned at George Washington Hospital. 

Q At the conclusion of your internship, Dr. Kelso, did 
you specialize in any particular branch of medicine? A 
Yes, sir. 

120 Q And what branch ? A Pathology. 

Q What accredited associations in pathology are 
you a member of? A The American Board of Pathol¬ 
ogy and the College of American Pathology. 

Q How long have you been practicing pathology in the 
District of Columbia? A Since 1941. 

Q Are you connected with the staffs of any hospitals 
in the District of Columbia in connection with pathologi¬ 
cal duties? A I am director of the laboratory at Freed¬ 
man’s Hospital and assistant professor of pathology at 
Freedmen’s Hospital. 

Q You are assistant professor of pathology and di¬ 
rector of the laboratory at Freedmen’s Hospital? A Yes, 
sir. 

Q And have you a professorship at Howard Univer¬ 
sity? A Howard University, yes, sir. 

Q Do you own and operate a laboratory in the District 
of Columbia? A Yes, sir. 

Q Is that laboratory located across the street from 
.1835 Eye Street, the Medical Building? A 1834 Eye 
Street. 
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121 Q Your address is 1834 Eye Street? A Yes, j 
sir. j 

Q Dr. Kelso in the course of your practice of pathology, 
do you have occasion to do hematology? A Yes, sir. j 
Q Hematology is the science of blood and blood exam- j 
ination? A Yes, sir. 

• • • • 

124 Q I will ask from the basis of his knowledge of j 
what others were doing whether or not it was the | 

general practice to take Rh tests in 1946? j 

• • • • | 

THE WITNESS: Yes, it was. j 

Q Can you state, Doctor, whether or not, in 1945 and 
1946, there was voluminous literature on the subject ofi 
Rh testing? A Yes, sir, there was. * ] 

Q Doctor, will you state how important it is to dq 
blood grouping and blood typing in a laboratory? A It 
is one procedure in a laboratory that can actually cause 
the death of a patient. In other words, if the cross-match¬ 
ing is not done correctly that blood may be given to the 

patient with severe reactions and possibly fatal results, j 

i 

• • • • 

i 

125 Q Doctor, will you talk loud enough for me to 

hear you back here ? j 

Doctor, are you familiar with the test tube technique 
for Rh determination ? A Yes, sir. i 

Q Can accurate results be obtained on the Rh factor 
by the use of the test tube technique? A Yes, sir. 

Q If I brought 100 samples of different blood to yohr 
laboratory and asked you to check them for the Rh factor, 
state whether or not you could produce 100 accurate re¬ 
sults ? A I would expect 100 percent accuracy. j 

• • • • I 

! 

Q With respect to the test tube type of serutn, 

126 can you state whether or not the instructions fur¬ 
nished by the manufacturer of the serum as to the 

f 

i 

i 
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technique to be used in testing with that particular serum 
must be meticulously followed? A Yes, that is true. 

• • • • 

Q Doctor, in the test tube technique with serum used 
for the anti-Rh serum under the test tube technique, if the 
instructions require the use of one drop of blood in order 
to make a proper test, state whether or not an incorrect 
result is likely to arise as a result of violating that in¬ 
struction by using two drops of blood? A I wouldn’t 
say “likely”. I will say “maybe”. 

Q Inaccuracy may result from that? A That is 
right. 

Q Doctor, in 1946, if the instructions provided that 
controlled blood should be used in connection with the 
tests in this language, “At least one known Rh posi- 

127 tive blood and one Rh negative blood shall be in¬ 
cluded as.controls with every test”, can you state, 

in your opinion, whether the failure to do that is the 
failure to exercise the reasonable care of a technician? A 
We have felt in our laboratory that running of controls 
is very important. 

Q Would you state that the failure to do so would not 
measure up to the standard of care of a reasonably pru¬ 
dent technician in this area? 

• • • • 

THE WITNESS: I think it is bad technique. 

BY MR. BRESS: 

Q Doctor, an Rh negative woman who has had two 
children by an Rh positive husband develops certain anti¬ 
bodies within her system that immunize her against 

128 . Rh positive blood, is that correct? A That is cor¬ 

rect. 

Q Doctor, will you state what is the effect of intro¬ 
ducing into the body of such a woman who has developed 
the antibodies Rh positive blood as to whether or not a 
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transfusion reaction is reasonably expected to result? A 
It is.- 

• • • • 

Q Will yon state whether or not the following symp¬ 
toms, if shown by a patient immediately after a trans¬ 
fusion, a patient of the type I have stated to yon, an Rh 
negative woman with antibodies, an Rh positive husband;; 
she has produced two prior children; she has the symp- . 
toms following a transfusion of severe chills, rest- 

129 lessness, intermittent pulse, bloody urine, irration¬ 
ality and a high temperature that went to 107, are 

,those symptoms of a violent transfusion reaction? A 
.They are. 

Q Doctor, if the instructions with the anti-Rh serum 
require that the result be read by the naked eye in the 
test tube in addition to microscopically under the low 
power by placing the tube on the stage under the objective 
of the microscope, is it a sufficient test to read the result: 
by taking the liquid out of the test tube and placing it on 
a slide and examining it under a micrscope? A In our 
laboratory, we have made it a practice to follow the in¬ 
structions as they are written with the serum that we 
are using at the time. 

Q What is the reason for doing that, Doctor? A 
Well, the reason for that is that the sera are prepared in 
the various laboratories in the country and the technique 
which is used or which is submitted, in other words, the 
instructions which are submitted with that sera, are based 
on the standardization of that serum. In other words, 
before this sera is sent out it is tested in the laboratory 
in which it is prepared with the number of known posi r 
fives and negatives. As I say, the instructions which 
.they submit with the sera is the instruction on method 
that they use in running their controls. 

130 Q And it is for that reason that those instruc¬ 
tions are to be followed in order to get accurate 

results? A Yes, sir. 


i 
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Q And that is the reason yon follow them in your labo¬ 
ratory? A Yes, sir. 

Q Is it your opinion, as a physician, that other labora¬ 
tories should likewise follow the instructions? A Yes, 
sir. 

Q Doctor, in the course of your study of the Rh factor, 
can you state whether or not Dr. Alexander S. Wiener is 
one of the discoverers of Rh and one of the leading men 
in the world on the Rh factor ? A He is. 

Q If an Rh test is performed in violation of the in¬ 
structions as to technique furnished by the manufacturer 
of the serum, state, in your opinion, whether Rh negative 
blood could be erroneously read as Rh positive? A My 
answer to that is that we expect false positives or false 
negatives if the instructions are not followed. 

Q I don’t believe I asked you when I asked you about 
controlled bloods what is the effect of using controlled 
bloods in the course of making an Rh test as suggested by 
the directions that come with the serum? A The 
131 use of controls in these tests is for the purpose 
of checking on our serum at the time. In other 
words, .you are testing both known and unknown blood, so 
to speak, and since we do not know what the unknown is 
we always run controls to see that the manufacturer’s 
serum is working accurately at the time. 

Q And the test should match up with the controlled 
blood, is that correct? A Yes. 

Q The control gives you a picture of what the known 
positive is and what the known negative is and you, there¬ 
fore, compare what you find with that to get the correct 
answer? A That is right. 

Q Doctor, does it take any experience or training for 
a person to be qualified to do an Rh test accurately? A 
It does. 

• • * • 

135 Q Doctor, will you state whether or not it is an 
approved practice to permit a laboratory technician 
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of only two months ’ experience and who has done six to j 
twelve Rh tests to do an Rh test without supervision? A j 
It is not good practice to do that. 

• • • • 

I 

C ross-Examination 

BY MR. DOHERTY: j 

I 

• • • • 

141 Q Doctor, if we were to take standard serum | 
back in 1946, standard Rh serums, I am going to 

142 ask you now whether or not certain bloods are tested [ 
with each one of those particular serums, the same! 

blood but different serums, different technicians would get! 
different results under those circumstances? A May I 
qualify this to some extent? Assuming that the technician 
did the technique accurately according to instructions and 
so forth? 

Q That is right. A I should say they should get 
the same results. 

Q Even with different serum? A Yes, sir. If they 
were standard sera prepared from the human sera. 

Q Back in 1946, they didn’t have the standard serum? 
A As I said, I don’t know that they have standard sera 
today. 

Q Did they have this blood control at the various hos| 
pitals in 1946, November, 1946? A Yes, sir. j 

Q At which hospitals did they have it? A We had 
it at the Arlington and Suburban Hospitals. 

Q I am asking you about the District of Columbia. A 
All I can offer is an opinion. 

Q No, I am asking you whether you know or not. A 
I do not know. j 

Q If these directions which came with certain 

143 serum required that you use one drop of the cell sus¬ 
pension and one cc. of the serum, I will ask you 

whether or not the result would be any different than. 
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using two drops of the cell suspension and two cc. of the 
serum? 

MR. BRESS: I object to the question, if the Court 
pleases* on the ground that Mr. Doherty is inadvertently 
using the wrong word. I think he means to use one drop 
of blood and not one drop of cell suspension. If you will 
modify that, I will have no objection to the question. 

MR. DOHERTY: I am asking the question. 

THE COURT: Let him answer it 

MR. DOHERTY: Can you answer ? 

THE WITNESS: Will you repeat that again ? 

MR. DOHERTY: Would you read the question? 

(The pending question was read by the reporter.) 

MR. BRESS: I withdraw my objection. 

MR. DOHERTY: I would as soon have you keep the . 
objection in there. 

THE WITNESS: I may say that it is impossible to 
answer the question. The question you have asked me, the 
technique is so far different from anything that is known 
you cannot answer that question. You said one drop of 
cell suspension and one cc., and you just do not do that. 

BY MR. DOHERTY: 

Q Doctor, say the rest of the technique that was 
144 followed was proper, the only thing I am asking is 
whether or not the doubling up of the drops of blood 
and the cc. of serum, in your opinion, would make any 
difference? A I would say it may make a difference. 

Q In what respect? A In preparing sera and in test¬ 
ing it, there is a certain ratio of antigen and anti-bodies 
that is satisfied in each procedure. Therefore, if you 
change the technique by varying your relationships you 
may have a mistake. 

Q And you may not? A You may not but you may. 

Q You do not know what the technique is for testing 
the Rh factor in blood in any of the hospitals in this city 
as of November, 1946, with the exception of Freedman’s, 
is that right? 

THE WITNESS: Will you read that question ? 
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(The pending question was read by the reporter.) 

THE WITNESS: That is not right I did not know j 
what they were doing , at Freedmen ’s in 1946. I was at 
the Arlington and Snbnrban Hospitals, in those hospitals, j 
BY MR. DOHERTY: . j 

Q I understood you to say you came to Freedmen’sj 
prior to that time. When did you go to Freedmen’s? AI 
I took my position at Freedmen’s in September of j 
1948. I 

145 Q This past September? A Yes, sir. 

Q Then you don’t know and cannot state what 
the technique was in the various laboratories and hospitals 
in the District of Columbia in November, 1946? A Not 
absolutely, no. 

• • • • 

j 

Redirect-Exarrunation j 

147 BY MR. BRESS: ' j 

Q In your profession and in your field, were you 
doing, from what you gathered in relation to other men in 
the same field, substantially the same type of work in 
substantially the same procedures that they were using in 
the District of Columbia hospitals? A Yes, sir. 

• • • • 

. . I 

151 William D. And I 

. * i 

I 

was called as a witness on behalf of the plaintiff 
and, being first duly sworn, was examined and testified aS 
follows: 

Direct Examination 

BY MR. BRESS: j 

Q Your name is Dr. William D. And? A Yes, sir. | 

Q And you spell your last name A-u-d? A Yes, sir. | 

Q You are a practicing physician in the District qf 
Columbia and Maryland? A Yes, sir. 


i 
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Q Dr. And, yon have been engaged in the practice of 
medicine in the Greater Washington area for how 

152 many years ? A Since 1936. 

Q Where did yon take your medical training? 
A George Washington University. 

Q When did yon graduate? A 1935. 

Q Where did yon intern? A Poughkeepsie, New 
York. 

Q For how long? A One year. 

Q Where did yon go after that year of internship? A 
I started to practice. 

Q Where did yon begin practice? A Silver Spring. 

Q Have you continued to practice in Silver Spring 
from that time up to the present time except for your 
war service? A The same place. 

Q Did youleave your practice to go into the war service 
during the war? A Yes, sir. 

Q What branch of the service were yon in ? A Army. 
Q The medical Corps? A Yes, sir. 

Q What w’as your rank upon your discharge? A 
Captain. 

153 Q Upon your discharge from the Army, did yon 
resume your practice in Silver Spring, Maryland? 

A Yes, sir. 

Q Did yon, prior to November 14 or 15, 1946, ever have 
occasion to treat any member of the family of Mr. Paul 
Phillips, the plaintiff in this case ? A No, sir. 

Q Do yon have a record of your treatment of his late 
wife, Mrs. Verona Phillips? A Yes, sir. 

Q Do yon have that record with yon? A Yes, sir. 

Q Does that record show, Doctor, when it was that yon 
first saw Mrs. Phillips? A Yes, sir. 

MK. DOHERTY: May I see that record ? 

(The record was handed counsel.) 

BY MR. BRESS: You stated something: Will 
yon state it out loud? A I don’t keep that record com¬ 
plete because some of the records are in the hospital charts. 
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Q Does this record show what treatment you gave out-j 
side of hospital treatments? A Yes, sir. 

Q As far as the treatment that yon gave at the 

154 hospital, that is shown by the hospital record? A 

Yes, sir. j 

Q Is this record in your handwriting, Doctor? A Yes, 
sir. |- 

Q Were the entries on this record made on the dates 
they purport to bear? A Yes, sir. 

Q You show Mrs. Paul Phillips, age 34, phone number 
and so forth; having seen her first on November 16, 1946 \ 
cold cough and fever for past several days. Did you take 
her temperature at that time and does this show whether 
or not she had any temperature at that time? A Yes, it 
is on here; 101. 

Q Did you make a chest examination? A Yes, sir. ! 

Q Do you know whether or not her chest examination 
at that time was negative? A She had bronchitis at that 
time. 

Q Dr. Aud, on November 16 did you see her at hqr 
home ? A Yes, sir. j 

Q What was your diagnosis at that time? A I felt 
that she had a bronchitis at that time. 

Q Did you prescribe the usual medication for that con¬ 
dition? A Yes, sir. 

155 Q What was that prescription? A Sulfadia¬ 
zine, cough medicine, liquids and rest in bed. 

Q Did the sulfa drugs that you prescribed consist of a 
number of pills that were required to be consumed at a cer¬ 
tain rate over a period of three days? A Yes, sir. 

Q When did you, after prescribing for her, next hear 
from her or her husband? A On the 19th. 

Q Did you go to see her on the 19th? A Yes, sir. j 

Q Was that at the request of Mr. Phillips? A Yes, 
sir. 

Q When you got to see her on the 19th, will you state 
what your finding was at that time ? A She had evidence 
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of what I thought was pneumonia in the right lower lobe 
and I advised him to send her to the hospital. 

Q Did you find that the sulfa drug did not take care of 
it? A It did not do any good. She was worse. 

Q In view of the fact that she was at home and had 
children, you thought she would be better off at the hospi¬ 
tal? A I thought she could be taken care of better. 

156 Q Were Washington hospitals crowded at that 
time in 1946? A Yes, sir. 

Q Did you make arrangements for her to be admitted 
to the Homeopathic Hospital? A Yes, sir. 

Q Was she admitted to the Homeopathic Hospital on 
the 19th of November? A Yes, sir, according to my 
chart and my best memory. 

Q Upon her admission to the hospital on the 19th, did 
you order any X-rays, Doctor? A Yes, sir. She was X- 
rayed on the way in, before she was put in a room. 

Q I show you a document which has been identified as 
part of the original records of the hospital and ask you 
whether or not that is the original X-ray report that you 
ordered? A Yes, sir. 

Q I ask you now whether or not, following that report 
on November 19, you prescribed — 

MB. DOHERTY: If Your Honor please, I object to the 
form of the question, asking whether or not he prescribed 
for her. This doctor knows what he did. 

THE COURT: He has his notes there and he can ask 
him. 

MR. DOHERTY: These are notes from the Hos- 

157 pital not made by him. . 

THE WITNESS: Yes, they are. 

MR. BRESS: Those notes are in the doctor’s own 
handwriting. 

MR. DOHERTY: If they are in his own handwriting, I 
have no objection. 

BY MR. BRESS: 

Q I show you on this page it states “Attending physi- 
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clan, Dr. And, Mrs. Verona Phillips/’ and doctor’s orders,! 
“On November 19, 1946, ordered by Dr. And”, and I ask! 
you to state whether or not the matter which appears on the 
19th to have been ordered by yon was ordered by yon and! 
whether or not your signature appears thereto? A Yes, 
sir, I ordered that and that is my signature. 

Q What portion of that is in your handwriting? A 
All except the X-ray and white count and liquid diet. The 
nurse put that down and I finished the rest of it 

Q Keep you voice up, Doctor. The nurse put that down 
at your instruction? A Yes. 

Q Did you prescribe the light diet and X-ray and so 
forth? A Yes. 

Q The rest of that on the 19th was yours? A Thai 
was all mine and I signed the whole thing. ’ 

158 Q Dr. And, will you state what you ordered that 
appears there in your handwriting? A I ordered 

X-ray of chest, a white count, liquid diet, aspirin every 
four hours, penicillin daily, turpenhydrate of codeine, which 
is a cough medicine; seconal for sleep at night, which is a 
sedative, and morphine as necessary for restlessness and 
discomfort. | 

Q Dr. And, does that record show or do you have an 
independent recollection when it was that you saw Mrs. 
Phillips last on the 19th of November? Do you remember 
what hour it was? A I can’t remember. You would havfe 
to look on the nurse’s notes on the 19th. I think I saw her 
that night but I wouldn’t be able to say. 

Q The first temperature reading appears to have been 
at 4 o’clock in the afternoon on admission; on admission 
at 3:30 p.m.? A Yes. 

Q Doctor, on the 20th, did you see Mrs. Phillips? +4 
Yes, sir. j 

Q Will you state whether or not you prescribed any¬ 
thing for her on that day? A No change in medicine ex¬ 
cept force liquids, in other words, give her more liquids. 

Q What was the occasion of forcing liquid by 

159 mouth?- A They do better the more liquid they 
drink, the better they get along. 
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Q What was her progress that yon could observe on 
your examination on the 20th? A Well, according to my 
record, she was, I thought, some better. 

Q On the 20th? A Yes. 

Q Dr. And, did you see her on the 21st at the hospital? 
A Yes, sir. 

Q Does the record show what order you gave on the 
21st? A Yes, sir. I ordered her to be typed, cross- 
matched for transfusion and, after the proper blood was 
received, I ordered them to give 250 cc. of blood as a trans¬ 
fusion. 

Q Keep your voice up, Doctor. A I ordered 250 cc. 
of blood for transfusion after it was properly matched and 
that is half the ordinary size and a similar one the following 
day. 

Q We are talking now about November 21, the date of 
her death. A Yes, sir. 

Q You ordered that on that day. Had you talked with 
Mr. Phillips about the fact you suggested a transfu- 
160 sion and why you thought it would be a good thing to 
give it to her in two sets of 250 cc. on successive 
days? A Yes, sir. 

Q Why was that? A Well, I felt, from the X-ray re¬ 
port and the blood report and clinically, that she had a typi¬ 
cal pneumonia which is a virus pneumonia and that penicil¬ 
lin and sulfa does no good for that type and that the thing 
that puts them on their feet quickest is repeated small 
transfusions. 

Q Was there any reason, particularly in this case, for 
doing something to put her on her feet the quickest? A 
Yes, because he didn’t have much money — 

MR. DOHERTY: If Your Honor please, the question 
is objected to in the first place, and I think that is highly 
improper, the statement that the doctor just made, and I 
move it be stricken. 

MR. BRESS: The question was was there any particu¬ 
lar reason in this case why he wanted to put her on her 
feet the quickest, why he used an accelerated treatment. 
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THE COURT: The objection is overruled. 

MR. DOHERTY: He said lack of money. j 

MR. BRESS: I consent that that portion of his answer 
go out. 

BY MR. BRESS: ! 

Q Was there any other reason? A She had a 

161 couple of children, two or three children and nobody 
to take care of them. 

MR. DOHERTY: I still object to it. 

THE COURT: I think you had better abandon the 
question. 

MR. BRESS: I will withdraw the question if there is 
objection to it. 

BY MR. BRESS: ! 

Q Dr. Aud, after you suggested to Mr. Phillips thatj 
the transfusion would be desirable and you gave your or^ 
der to the hospital, state when it was that you next ha4 
any communication from either the hospital or your pat 
tient or the patient’s husband. A Well, they called me 
and told me that they had a donor that was acceptable an4 
I told them to go ahead and follow the order and let thh 
intern start the transfusion. 

MR. DOHERTY: I can hardly hear you. Doctor. 

THE WITNESS: I received a telephone report from 
the hospital that they had a proper donor and that they ha^ 
the blood and I told them to go ahead. 

BY MR. BRESS: j 

Q When they state that they have a proper donor, doe£ 
that mean the proper testing has been done? A It cross r 
matched properly and had the proper type Rh. 

162 Q The blood compatability was — A All right!. 

Q You told them then to go ahead with the trans¬ 
fusion? A Yes, sir. 

Q They took, according to the evidence, 500 cc. froip 
Mr. Phillips. Your order was she should be given 250 a 
day, is that correct? A Yes, sir. 
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Q Do yon remember what time of the day it was that 
they called yon, if yon know, that the blood had been prop¬ 
erly matched? A No, I don’t remember what time it was. 

Q Did there come a time later that day that yon again 
received a call? A Yes, sir. 

Q When was that? A It was somewhere around 
7:30, 8. I don’t remember exactly. 

Q Upon receiving that call at the approximate time yon 
have stated, did yon go to the hospital? A Yes, sir. 

Q Did yon see yonr patient at the hospital on that oc¬ 
casion? A Yes, sir. 

Q Will yon state what her symptoms were at that time? 

'A Yes; she was having a chill and was irrational 
163 and more or less in shock, that is, she was not respon¬ 
sive. Her pnlse was fast 

THE COURT: Yon will have to speak ont so the jurors 
can hear yon. 

THE WITNESS: She was irrational and had a chill. 
She had broken ont in a cold sweat. Her pnlse was fast and 
she was apparently in shock. 

BY MR. BRESS: 

Q Doctor, state whether or not on that occasion, when 
yon arrived at the hospital, there had been any evidence 
then of bloody urine ? 

MR. DOHERTY: If Yonr Honor please, that is a very 
direct leading question. 

MR. BRESS: I have the record here. 

THE COURT: Ask him from the record. 

MR. BRESS: I show yon, Doctor, here — 

MR. DOHERTY: I object to it. 

THE COURT: Just a minute, Mr. Doherty wants to 
object. Proceed with yonr objection. 

MR. DOHERTY: I will wait until he gets through. 

BY MR. BRESS: 

Q I show yon a record which shows at 9 o’clock Dr. 
And visited and underneath that an order of benadryl and 



underneath that immediately under your visit, i 

164 ‘‘Voided bloody urine.” A Yes. | 

Q Does that refresh your recollection? A I re¬ 
member it. 

MB. DOHEBTY: You remember seeing it, Doctor, do j 
you? 

THE WITNESS: Yes, I do. I do. The whole sheet 
was wet. 

BY MB. BBESS: j 

Q Wet with what? A Bloody urine, urine. 

Q Do you remember, Doctor, or do you need any re¬ 
freshment of your recollection from the record as to how 
high her temperature went that evening while you were 
there? 

MB. DOHEBTY: If Your Honor please, I still object 
to his using those notes that someone else made. That is a 
hospital record. It is not his record. He was asked if he 
knew of his own knowledge, not from a hospital record. 

T HE COUBT: What difference does it make whether 
it is shown by his recollection or the hospital record? 

MB. DOHEBTY: A lot of difference. 

THE COUBT: I think you are wasting a lot of time. 
MB. DOHEBTY: I still note an objection. 

THE COUBT: Very well. 

THE WITNESS: It is all here in the record. 

BY MR. BRESS: . j 

165 Q Keep your voice up, Doctor. A The temper¬ 
ature readings and everything are all reported by 

the nurse. She had a fever at that time. She had a chill 
and she had a fever afterwards. Just what it was I don't 
remember at this time. 

• Q Could you tell from the chart? A Yes. | 

THE COUBT: That would not be the doctor's testi¬ 
mony. That would be shown by the hospital records. 

MB. BBESS: Yes. So there be no question about tha^, 
Your Honor, these entries in the hospital record as to $pe^ 
cific facts, what was done for the patient, entries made by 





54 


the doctor and the nurses, I offer that in evidence. They 
have already been identified by Miss Phipps as having been 
maintained. 

THE COURT: I will admit it. 

MR. DOHERTY: I object to all that going in except 
that which he wrote himself and that which he directed. 

THE COURT: I overrule the objection. 

(Hospital records were marked Plaintiff’s Exhibits Nos. 
3-A to 3-G, inclusive, and received in evidence.) 

BY MR. BRESS: 

Q Will you state what that temperature was ? A 102.4. 

T HE COURT: I think that could be shown just 

166 by reading it. 

THE WITNESS: It is all written down. 

BY MR. BRESS: 

Q I will dispose of the temperature feature here in a 
moment. Temperature at 4:30 — 102. No temperature en¬ 
try on the temperature chart thereafter but on the bedside 
notes, “Temperature at 11 o’clock — 107 rectal.” 

Doctor, did you prescribe any treatment for this condi¬ 
tion which you found when you arrived after the trans¬ 
fusion had taken place? A Yes, sir. 

Q What did you prescribe? A I prescribed the usual 
treatment, a hypodermic of morphine, hot water bottles, 
blankets to keep her warm and that was all, just to watch 
her pulse. 

• Q Were those symptoms that you have described, in 
your opinion, the result of the transfusion reaction? A 
Yes, sir. 

Q State wdiether or not you have an affirmative opinion 
as to whether or not her death was directly caused by that 
transfusion reaction? 

MR. DOHERTY: I object, if Your Honor please. I do 
not think from the statements he has made that he was 
present at the time she died. He has no knowledge what¬ 
ever of what happened except for the few moments 

167 he was in there between that time and death. 
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THE COURT: I overrule the objection. | 

BY MB. BRESS: i 

Q State whether, Doctor, in your opinion, she died from! 
this transfusion reaction! A She definitely died from 
this transfusion reaction. 

Q Did she die from anything other than the transfusion 
reaction! A No. 

MR. BRESS: You may cross-examine. j 

I 

Cross-Examination 

* 

BY MB. DOHERTY: 

I 

Q Dr. And, what time did you come there that evening 
of the 21st! A Well, I left as soon as they called me and 
it takes about half an hour; I guess between quarter after 
8 and 8:30. ! 

Q The record shows 9 o’clock that you arrived there. Is 
that right! A Apparently it wasn’t. I came right oh 
down. I think it was earlier than that. I am quite sure i,t 
was though I have no way of proving it. 

Q You saw the record where it said 9 o ’clock ! A That 
was put on afterwards ! ! 

Q How long did you stay there that time! A I gueSs 
I stayed around there for an hour at least, maybe h 
168 little more. I don’t know exactly. 

Q It wasn’t for only three or four minutes, was 
it, Doctor! A No. 

*Q You stayed longer than that! A Sure. 

Q What did you do while you were there! A I checked 
the patient and talked with the intern, the nurses, and saw 
that the medication was carried out. | 

Q Keep your voice up. I can’t hear you. A Saw that 
the medication that I had ordered had been carried out. ! 

Q Who was there besides you! A An intern and one 
or more nurses. I don’t remember how many. 

Q Do you know her name! A No. 

Q Would you know if I said Miss Miller! A No. 


i 


56 


Q You stayed in that room, you said, nearly an hour? 
A I stayed at the hospital. I didn’t stay in the room. I 
was back and forth. 

Q How long were you in the room? A I don’t know. 
I was in there and then out and then in. I have no way 
of saying. 

169 Q You knew she was very ill, isn’t that right? A 
Yes; sure. 

Q But you haven’t any idea how long you actually 
stoyed in that room that night? A No, I wouldn’t be able 
to say. 

Q You would deny that you left five minutes after you 
got there? A I did not. 

Q Did you visit any other patient in the hospital? A 
No. 

Q Where did you go? A I went out. I don’t know 
exactly where I went now. I don’t remember. I went out 
for a short while and I came back. 

Q Was that the time you came back after she had died? 
A No, she had not quite expired when I got there. 

Q You mean you came into the room before she died 
finally? A Yes, sir. 

Q Who was there then? A I don’t remember who was 
there then. • 

Q Does this happen very often with you? A Never. 
MB. BBESS: Objection to the question. 

THE COURT: Sustained. 

170 MR. DOHERTY: I wanted to find out what hap¬ 
pened that night. 

THE COURT: Sustained. 

BY MR. DOHERTY: 

Q Were there any other doctors there? A Dr. Baker 
was there that night. 

Q Was he the one who was taking care of her at the 
time she died? A He was there at the same time, yes, sir. 

Q At the same time you were there? A Yes, sir. He 
was in the hospital at the same time I was there. 
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Q Isn’t it a fact, Doctor, yon did not come back there! 
nntil after she had died? A No, sir, I was there. 

Q Did you order benadryl too, that night? A Yes, sir.j 

Q What did you order that for? A There had beenj 
some report it did help transfusion reactions. 

Q Wbat type of transfusion reactions? A Any type.j 

Q Where did you find that statement, Doctor? Is that 
in medical books? A It isn’t in the medical books. 

171 I read it in some journal. j 

Q You. don’t know what journal? A I don’t 
remember. 

Q You don’t know what journal it was? A No. 

Q Don’t you know that benadryl is used only for aller^ 
gies? A Well, this report claimed they had gotten some 
benefit on transfusion reactions so I thought it wouldn’t 
hurt to try it. 

Q Have you ever seen death occur from a transfusion 
reaction before? A No. j 

Q And having seen this lady — that is one reason I 
would like to have you go back a little bit further and see 
if you can’t remember the time you came in there when yoxi 
first called until the time you left, how long you were witljt 
that patient and what you saw. A Well, I wouldn’t be 
able to say any different than I have told you. That is the 
best of my memory. 

Q You haven’t said anything as to the actual time. You 
said you were there about an hour around the place. Out 
of that hour, how much would you say you spent in thb 
room? A I was all concerned with the patient I don’t 
know. 

172 Q What is that? A It was all concerned with 
the patient. I don’t know. I spent the time there 

because of her reaction. I had no other patients in thfe 
hospital at that time. 

Q But you don’t know where you went when you left 
her room, do you? A No. I left the hospital but I don’t 
remember where I went. It has been two years. 

i 

i 

i 

i 
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Q Had you ever seen a case of transfusion reaction 
prior to this? A Oh, yes, lots cf them. 

Q Did any of them cause death? A No. 

Q Were they your patients, Doctor? A Well, not all 
of them, no. 

Q Is it possible that death could have occurred from 
some other cause other than the blood transfusion? A 
Not that I know of. 

Q How would you ascertain whether or not actually 
what was the cause of death? A How would you? 

Q Yes. A Clinically and her symptoms were all of a 
transfusion reaction and it checked out later that it was 
true. 

173 Q It checked out what? A Later that I got the 
report that that was true. The blood was incompati¬ 
ble. 

Q Was what? A Incompatible and there was the re¬ 
action. 

Q Doctor, how would you definitely ascertain the cause 
of death? I mean forgetting about any particular case. 
How would you, not knowing what happened, ascertain what 
a person died from? A You mean the usual method? That 
is an autopsy, if that is what you want. 

Q What does that disclose? A It is an examination 
of the whole body to find out by a pathologist what is ab¬ 
normal. 

Q So far as when death occurs from transfusion reac¬ 
tion, they check the blood, do they not? A Yes. 

Q They check the urine for other conditions? A Yes. 

Q And they check other parts of the body to ascertain 
what caused death? A That is right. 

Q None of those things were done in this case at all, 
were they? A No; he refused. 

Q They didn't check the blood at all, did they? 

174 A Yes, they did. 

Q Was that the finding of the blood? A The 
finding afterwards was — 
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Q I mean as yon know yourself. A The blood was not! 
compatible. 

Q I mean so far as yon know yourself. Did yon make j 
any tests? A I am not a laboratory technician. 

ME. BRESS: Yon asked him what they found with re¬ 
spect to the blood and now yon are objecting to his answer- j 
ing it. 

BY ME. DOHERTY: j 

Q Did they check to find out whether there was anyi 
hemolysis in that blood at all? A I don’t know. 

Q Were yon there when the hospital authorities or! 
someone there requested that the coroner be called and that | 
an autopsy be performed to ascertain what caused death?! 
A I called him myself. I was there. 

Q Didn’t Dr. Graceffo insist on having an autopsy? Aj 
Dr. Graceffo ? j 

Q Do you know him? A No. 

Q Do you know the man who was taking care of Mrs. 
Phillips that night ? A The intern, you mean ? 

Q No, the resident. 

175 Q Yes. A Well, I didn’t know him because I 
had never seen him before. 

Q Didn’t some doctor say something to you there that 
night about an autopsy? A Sure. 

Q It was someone in the hospital, wasn’t it? A It waS 
the intern or resident, either one. I don’t know which. 

Q Were you there when somebody asked Mr. Phillips to 
permit the autopsy? A I asked him myself. 

Q What did he say? A He said no. j 

Q He would not. Did you tell him at that time that that 
was one way of ascertaining the cause of death? A I 
didn’t go into any detail. I asked him if we could do an 
autopsy to find out what had gone wrong. It is the usual 
procedure. 

Q It is the usual procedure? A To get an autopsy. ! 

Q But you can’t perform an autopsy without the perl 
mission of the husband of the patient or next of kin? A 
That is right. 
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Q That would be a definite way of ascertaining 

176 the cause of death? A It is the best way. 

Q Even though you have your own ideas, Doctor, 
as to what caused death you can’t exclude other causes, can 
you? A Well, I don’t know of anything else that would 
produce that picture. I don’t know anything else that does. 

Q Are you certain of that, Doctor? A I brought it up 
at a staff conference and nobody had any suggestion other 
than that. 

Q Nobody had anything to say about it at all? A No. 

Q Are you certain of that? A Nobody brought up 
any other possibility. 

Q Doctor, you came before the Board and there were 
about 24 or 26 doctors there that day, weren’t there? A 
Yes, sir. 

Q Didn’t they at that time say there were approxi¬ 
mately 50 different causes under the same symptoms that 
could cause death? A That was not brought up. 

Q There was nothing said about it at all? A Not 
about that, no. 

Q Didn’t Dr. Weinstein get up and make a talk there, 
too? A About transfusion reactions, yes. 

Q' Didn’t Dr. James Boyd, the coroner out in 

177 Maryland, make a statement just a few days before 
he had an autopsy on a person who had died who had 

never had a transfusion in their lives and had the very 
same symptoms that this person had? A I don’t remem¬ 
ber that. That is news to me. 

MR. BRESS: I object to that. I believe the conversa¬ 
tion— 

THE COURT: I sustain the objection. 

MR. DOHERTY: He said, if Your Honor please 
this goes to the credibility of this witness. 

THE COURT: He stated his own view, and I sustain 
the objection. 

MR. DOHERTY: If Your Honor please, may I say 
this: I asked him another question. I asked him about 
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what happened on that day at this meeting and he said no ! 
one said anything as to the cause. 

MB. BRESS: I object to that 

MB. DOHERTY: Wait a minute. I want to say this: j 
I am laying a foundation to bring the witnesses in for that j 
purpose. I am entitled to ask the question whether or not i 
certain things did not happen at that meeting. 

MB. BBESS: I object to that 

T HE COURT: I sustain the objection. 

BY MB. DOHERTY: 

I 

Q You see a copy of this letter of January 22, 1947,1 
that was written to Mr. Phillips — 

178 MB. BRESS: May we approach the bench, please? 

(Thereupon, counsel approached the bench and thei 
following proceedings were had out of the hearing of thel 
jury:) 

MB. BBESS: Before Your Honor reads that letter, I| 
have been careful, in offering in evidence everything in the! 
hospital records,, except the matters of opinion, just the 
facts, the findings on this lady and that is the doctor’s 
treatment and the charts. 

Several months after this death, the hospital staff got 
together, had a meeting and prepared a letter to Mr. Phil¬ 
lips because he was raising objections to their conduct and 
they wrote a self-serving declaration to him and have stuck 
the carbon copy of that letter in this hospital file. 

I object to its admissibility in evidence. I request thal it 
be removed from the file and I object to this doctor being 
shown that letter which is addressed to Mr. Phillips. 

MR. DOHERTY: He brought it up, if Your Honor 
please. He said he was present with these doctors and they 
did not discuss or say anything whatever as to other cases 
that might arise from the same symptoms. 

THE COURT: What does that have to do with thi£ 
witness’ testimony, what somebody else said? 

MR. DOHERTY: He said nothing was said. 



! 

i 
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THE COURT: That is an immaterial matter. 

179 MR. DOHERTY: I think it is very material. 

MR. BRESS: If they want to raise the substance 

of that letter, let them put the doctors on. 

THE COURT: I think so. 

MR. DOHERTY: We would have to lay a foundation 
for such a thing as that. 

THE COURT: I will not permit it. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceeding were had:) 

BY MR. DOHERTY: 

Q Doctor, you said there was bloody urine on the sheet, 
is that where you saw it? A Yes, sir. 

Q How do you ascertain whether there is blood in the 
urine? A Well, there are laboratory tests for it. I have 
seen bloody urine before and it looked like bloody urine to 
me. 

Q There are lots of other things that look like bloody 
urine, isn’t that so? A I suppose there is. I don’t know 
what it would be in that case. 

Q You are guessing at it. In your opinion, by guessing, 
you thought it was urine, isn’t that right? A That is 
what it looked like to me. 

N. 

180 Q You also said that she was suffering from 
what type of pneumonia? A A typical virus pneu¬ 
monia. 

Q Is there any difference between that and lobar pneu¬ 
monia? A Lobar pneumonia, as generally spoken of, is a 
different type caused by bacteria. 

Q What did the X-rays show? A It showed a pneu¬ 
monic infiltration in the lower right lobe but it was not the 
entire lobe. A lobar fills the whole lobe. It was only part 
of the lobe. 

Q The X-ray man said in all probability it was lobar 
pneumonia? A No, he did not that I know of. As I re¬ 
member it, the report was that it was pneumonic infiltration 
in the lower right lobe. That is all you can say. It didn’t 
fill the whole lobe. 
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Q What is that! A It didn’t fill the whole lobe prob¬ 
ably. 

Q (Reading) “Probably lobar pneumonia” — 

MR. BRESS: Read that report out loud so there will ! 
be no question what he is being shown by counsel. 

THE WITNESS: “Radiographic examination of the j 
chest reveals an infiltrated lesion in the lower right lobe, j 
It has the appearance of an inflammatory process at | 

181 that site. Probably lobar pneumonia. Remaining 
fields are clear.” 

BY MR. DOHERTY: ; 

Q What then caused you to have your opinion changed | 
or have an opinion that it was virus pneumonia? A Be- | 
cause the blood count was practically just normal, you I 
might say, and it had not responded to sulfa or penicillin j 
which lobar pneumonia does. 

Q It does in all cases? A Well, yes. 

Q All? A Nothing is 100 percent, you know. 

Q What is that? A Nothing is 100 percent. 99y 2 per- 
* cent. 

MR. BRESS: I object to getting into that. ! 

BY MR. DOHERTY: j 

Q A lot of people it doesn’t help at all? A Not in that 
type, it doesn’t help anybody. I will say that. 

Q Just about what time would you say you actually leftj 
the hospital after the call around 9 o’clock? A The last| 
time or the — 

Q The one when you came there around 8:30 or 9. A I 
would say it might have been 10 or quarter after. That is] 
as close as I can say now. 

182 Q Did you go home then? A No, sir. j 

Q WTiere were you finally reached to tell you 

concerning her death ? A I came back, I told you. I saw 
her. 

Q You came back of your own accord at that time? A 
Yes, sir. 

Q You were not called? A No. 

MR. DOHERTY: That is all. 
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Redirect Examination 
BY ME. BRESS: 

Q Dr. And, with, respect to being able to recognize 
whether a fluid on the sheet is bloody urine or not, have you 
seen bloody urine on sheets before? A Yes, sir, many 
times. 

Q And nurses frequently see it, don’t they? A Yes, • 
sir. 

Q And the nurse has entered here that the lady voided 
bloody urine? A Yes. 

Q Does that confirm what you state? A Yes, sir. 

Q Another thing; you stated in response to one of Mr. 
Doherty’s questions about your conversation with people 
about an autopsy, you also suggested that you call 
183 the coroner? A Yes, sir. 

Q The coroner has the right to have an autopsy 
if he insists upon it, does he not? A Yes, sir. 

Q You explained the cause of death, as you diagnosed 
it, to the coroner and he dispensed with the necessity of an 
autopsy? A Yes, sir. 

MR. BRESS: ThatisalL 

Recross-Examination 
BY MR. DOHERTY: 

Q Dr. Aud, will a coroner, out of his own volition order 
an autopsy of a person who has been in a hospital for 24 
hours ? A It is up to his judgment. 

Q Under ordinary circumstances, they do not do it 
after they have been there 24 hours unless there is a fight 
or something? A It is up to him. That is his job. Other¬ 
wise, they would not have a coroner. 

Q What is the custom here in the District? A I have 
always called him and gotten his opinion before I did any¬ 
thing. 

Q Dr. Aud, what hospitals are you connected with? A 


Garfield, Children’s, Sibley, Homeopathic, George- 

184 town, George Washington and Doctors. 

Q In what respect, Doctor? What do yon do at 
the hospitals? A Courtesy privileges to bring patients 
there. 

Q But yon are not connected in any other way, other 
than yon have the courtesy given yon as a doctor out in 
Maryland to come in and use the hospitals? A I don’t 
run any clinics. 

Q But yon are not on the staff, either, of any of those 
hospitals, are yon? A As a courtesy, that is all. 

Q Merely the right to use the hospital and be there? |A 
That is all. j 

Q And nothing else? A That is all. 

Q Are yon connected with any hospitals in Maryland? 
A Yes; Suburban, Montgomery County General, Sani¬ 
tarium. j 

Q Yon have the privileges of using them? A Yes, sir. 
MR. DOHERTY: That is all. j 

MR. BRESS: Dr. And, yon signed the death certificate 
in this case? 

THE WITNESS: Tes, sir. j 

MR. BRESS: And yon stated on the death cer- 

185 tificate the cause of death as blood transfusion reac¬ 
tion just as yon have stated here? 

THE WITNESS: Blood transfusion reaction. 

MR. BRESS: That is all. 

MR. DOHERTY: I didn’t hear what he said. 

T HE WITNESS: Blood transfusion reaction as cause 
of death. 

MR. BRESS: That is alL Thank you. Doctor. 
(Witness excused.) 

THE COURT: The jurors will be excused until tomor¬ 
row morning at 10 o ’clock. 

(Thereupon, at 3:25 o’clock p. m., a recess was taken 
until 10 o’clock a. m., February 17,1949. 
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443 William D. And 

was recalled as a witness on behalf of the plaintiff 
and, having been previously duly sworn, testified further 
as follows: 

% 

Further Cross-Examination 
BY ME. DOHERTY: 

Q Dr. And, directing your attention to the 21st day of 
January, 1947, were you present at the National Homeo¬ 
pathic Hospital? A State that again, please. 

MR. BRESS: Before you answer that, Dr. Aud, I t h in k 
we have the record on that. 

Will you please approach the bench with me, Mr. Do¬ 
herty? 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

MR. BRESS: I reviewed Dr. Aud’s testimony and he 
has testified that he attended a staff conference and there 
were a number of other doctors that were there and there 
was a discussion. We know from the letter that was writ¬ 
ten— 

THE COURT: This, of course, is preliminary to asking 
whether he was there or not. If you want to ask him if at 
that meeting he said so and so, he could do so. 

MR. BRESS: If he wants to ask whether or not 

444 Dr. And said something, I have no .objection, but if 
he is going to ask what some other doctor said — 

MR. DOHERTY: If you would let me say this — I 
want to ask whether there wasn’t a discussion. He made 
a statement on direct.examination or some examination that 
no cause of death was set up by anybody in the discussion 
. between him and these other doctors covering the cause of 
death of this lady and I asked him then or I wanted to ask 
him whether or not certain doctors were there and whether 
or not certain doctors did not get up and make certain 
statements covering what would cause the death. 
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THE COURT: I will exclude that. I thought it wasj 
something that he said that was contradicted by his present | 
testimony. 

MR. BRESS: No. 

MR. DOHERTY: It is contradictory. 

THE COURT: That is an immaterial matter but if it| 
is something he said that was contradictory of his state¬ 
ment, any material statement he made, I would allow that.) 
I don’t think this makes any difference. 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had in the hear¬ 
ing of the jury:) 

BY MB. DOHERTY: 

Q- I hand you this photostat and ask you whether 
445 or not that is your signature on that paper? A 
Yes, it is. 

Q That is the death certificate? A That is my signa-i 
ture. 

MR. DOHERTY: I would like this marked Defendant’d 
Exhibit 2. 

MR. BRESS: No objection. 

THE COURT: It has not been offered in evidence yetj 
It has not been identified. 

MR. BRESS: I thought he was having it marked. 

MR. DOHERTY: You anticipate too much. | 

(The death certificate was marked Defendant’s Exhibit 
Nc. 2 and received in evidence.) 

THE COURT: Read it to the jury. 

MR. DOHERTY: The only particular thing I want to 
show in there, according to the statement, is the cause of 
death — transfusion reaction, four hours and under “ Other 
conditions” pneumonia, lobar. j 

That is all. j 

MR. BRESS: If the Court pleases, apart from reading 
the death certificate I would like the jury to see it because 
the other causes are shown just by a printed space. 

THE COURT: They are looking at it now. 
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188 Proceedings 

MR. BRESS: Call Mrs. Putnam. 

THE MAR S HAL : Mrs. Putnam is not here. 

MR. BRESS: Mrs. Putnam is the last oral witness on 
behalf of the plaintiff. There are certain records and 
depositions to be read and we can proceed with the deposi¬ 
tions. 

THE COURT: Very well 

MR. BRESS: Your Honor has in your file the deposi¬ 
tion taken of Mr. R. H. Gilbert of New York on February 
11,1949. 

THE COURT: I don’t think I have that. Apparently 
it is not in the file. Is your associate counsel coming in this 
morning? 

MR. BRESS: Yes. 

THE COURT: It would be better if one of them would 
read the answers. 

MR. BRESS: Yes, Mr. Greenfield is doing something in 
connection with this case and he should be here in a mo¬ 
ment. 

It could be that the deposition is on file in the clerk’s 
office. The deposition was taken on Friday, February 11, 
and counsel received it on Saturday, February 12. Will 
Your Honor indulge us until we see if that is filed in the 
Clerk’s office? 

THE COURT: Do you have a copy ? 

MR. DOHERTY: Yes, Your Honor. I would much pre¬ 
fer to have someone on the stand to answer the ques¬ 
tions. 

189 THE COURT: Yes, I think it makes it much 
clearer. I will explain to the jury that this gentle¬ 
man on the witness stand is not the witness. He is merely 
reading the answers of a witness in writing taken in the 
deposition. 

Proceed. 


MB. BRESS: This is the “Deposition of Isador H. j 
Gilbert taken on behalf of the plaintiff in the above-entitled j 
action, before Gertrude A. Niederer, a Notary Public in j 
the County of Queens, State of New York, on Friday, Feb- | 
ruary 11,1949, at 11:15 a.m., at the offices of Certified Blood j 
Donor Service, 146-16 Hillside Avenue, Jamaica, Long Is- j 
land, New York, pursuant to notice. 

Appearances, Newmyer & Bress, Rust Building, Wash- j 
ington, D. C., by George A. Greenfield, Esq., for the Plain- j 
tiff. Cornelius H. Doherty, Esq., 1010 Vermont Avenue, j 
Washington, D. C., for the defendant. | 

Thereupon — j 

Isador H. Gilbert i 

called as a witness on behalf of the plaintiff, being first duly j 
sworn, deposed and testified as follows: 

I ■ 

j 

Direct Examination 

BY MR. GREENFIELD: j 

Q Mr. Gilbert, will you please state your full name, 
your age and your place of residence? A Isador 
190 H. Gilbert, 82-61 Beverly Road, Kew Gardens, Long 
Island ; age sixty-one. j 

Q What is your business or profession, Mr. Gilbert? A 
My business is the manufacture and sale of laboratory sup¬ 
plies, particular reagents for testing blood. 

Q How long have you been so engaged? A Nineteen 
years. 

Q Please state your educational and scientific back¬ 
ground ? A Well, the usual public school, high school, cob 
lege education leading to a Bachelor of Science degree. 

Q And then for nineteen years you have been engaged 
— A The last nineteen years of my life, the last nine¬ 
teen years. 

Q (Continuing) — in the manufacture of laboratory 
reagents? A The last nineteen years. ^ j 
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Q State whether or not you are connected with the Cer¬ 
tified Blood Donor Service, and if so, in what capacity? A 
I am the owner and director — the sole owner and director 
of the Certified Blood Donor Service. 

Q What products does the Certified Blood Donor Serv¬ 
ice manufacture? A We manufacture blood typing serum 
and blood — well, blood typing serum of various kinds; 
some serological products for testing blood, also. 

191 Q Does the Certified Blood Donor Service manu¬ 
facture a serum known as an anti-Rh serum? A It 

does. 

Q And do you personally supervise its manufacture? 
A I do. 

Q What is that serum used for? A For the testing of 
human blood to determine whether such blood contains or 
does not contain the so-called Rh factor. 

* • • # 

192 Q Mr. Gilbert, can you state from an examination 
of your records that you keep in the regular course 

of your business, whether or not a shipment of anti-Rh 
serum was made to the National Homeopathic Hospital of 
Washington, D. C., on November 4, 1946? A On Novem¬ 
ber 4, 1946, we shipped the National Homeopathic Hospi¬ 
tal four vials of 2 cc. each of anti-Rh serum; and some 
other items, but I presume that is all you are interested in. 

• • • • 

194 ‘ ‘ BY MR. GREENFIELD: 

“Q Let me ask the question in this way, Mr. 
Gilbert, does the term * 6 test tube type serum” have refer¬ 
ence to the laboratory technique of testing with the serum? 
A Yes. 

Q Does the term “test tube type” mean that the results 
of the test are to be read in a test tube visually? A I 
refuse to answer that. I will answer as concerns our 
serum. . 

Q That is the serum we are concerned with, Mr. Gil- 
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bert. A All right The serum that we produce which is j 
marked and sold as test tube serum, was to be tested! 
. 195 by a technique using the test tube and water bath.: 

Q Did Certified Blood Donor Service prescribe! 
” the laboratory technique to be nsed in testing blood with! 
the test.tube type anti-Rh serum? A We did. 

• • • • 

Q Mr. Gilbert, I show you a printed pamphlet and I ask 
you if that is a pamphlet describing the technique pre¬ 
scribed by Certified Blood Donor Service for testing with 
anti-Rh serum in November, 1946. ,, 

MR. BRESS: The witness examined the pamphlet and 
this is the pamplet and, after examining it, the witness 
answered: j 

6 ‘ A Yes. Do you want me to take this. 

• • « • 

' * l 

196 A I don’t want to give that. Suppose sometime 
in the future somebody else comes along, and they 
want to refer to this pamphlet? That’s the only reason 
I don’t want to give it away. 

MR. GREENFIELD: I introduce this into evidence an<l 
ask that it be marked Plaintiff’s Exhibit No. 1.” ! 


198 Q Mr. Gilbert, referring to the directions for 
testing with anti-Rh serum contained in the printed 

pamphlet to which we have previously made reference, can 
you tell me who was actually the author of those instruc¬ 
tions ? A Do you want to battle this out? j 

Q Go right ahead. Mr. Doherty’s objections are fbr 
the record. A On the copy, you will see it says, “The 
above directions as to technique are reproduced with tbe 
permission of Dr. Alexander S. Wiener.” The same thing 
as of the present time. i 

Q Will you state, Mr. Gilbert, who Dr. Wiener 

199 is with reference to the field of Rh testing? Do you 
know Dr. Wiener personally, Mr. Gilbert? A I doj 
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Q Do you know others who know him personally? A 
Ido. 

Q In the scientific field in which you are engaged? A 
Yes. 

Q Can you tell us the general reputation of Dr. Wiener 
in the field? Go ahead and answer that, Mr. Gilbert. 
A To the best of my knowledge, Dr. Alexander S. Wiener 
is the discoverer, together with Dr. Landsteiner, of the Kh 
factor. 

Q And he is considered an outstanding authority? A 
He has a reputation of being an outstanding scientist, and 
is particularly well versed in the field of the Rh factor and 
everything relating to the Rh question. 

Q Is Dr. Wiener connected in any way with the Certi¬ 
fied Blood Donor Service? Do you have personal knowl¬ 
edge of whether or not Dr. Wiener is connected with the 
Certified Blood Donor Service? A Connected in what 
way? 

Q I asked in what way he is connected. A He is a 
medical consultant in everything and anything that has to 
do with serum and the Rh factor. 

Q Was he so connected with Certified Blood 
200 Donor Service in 1946? A Yes. 

Q That is the Dr. Wiener who is the author of 
the instructions we have referred to, and is the one who 
designed the technique which you prescribed for anti-Rh 
testing? A Yes, and this technique is — 

Q That is the technique prescribed by Certified Blood 
Donor Service, is it not? A That is the technique we pre¬ 
scribe, and we insist upon our customers using it. We try 
to insist upon it, anyhow. 

• • • • 
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201 Cross-Eooamination 

BY ME. DOHERTY: ! 

• • • • 

Q Will you state for the record your particular qualifi-j 
cations as a technician? A My only qualifications as ai 
technician are, first, having had an elementary course in! 
chemistry and anatomy at the College of the City of New] 
York, together with other scientific studied, I found itj 
very simple — Ill say simple — to understand the instruc¬ 
tions and teachings of Dr. Wiener as applicable to this 
particular subject when we got to it. 

Q In other words, to follow the technique, the ordinary 
technician would not necessarily have to go to college to! 
study it? A No, sir. j 

Q Ordinarily, technicians are not college grad- 

202 nates in any particular branch of medicine? A I 

don’t know. I don’t know. j 

Q Do the technicians you have here — are they collegd 
graduates? A I have never asked. If you wish me to 
ask, I will. 

7 ^ I 

Q No. Do you know whether or not technicians here 
are college graduates? A I don’t know. I say I’ll ask^ 
if you wish me to ask. 

Q But you never required that as part of their applicaj 
tion for a position here? A No, never. 

Q How long have you been connected with this seruni 
connected with the Eh factor? A As far as I can re+ 
member, around 1941 or ’42. 

0 Was that the beginning of it? A Practically the 
beginning of it. I think it was discovered — the papers 
were written around 1939 or ’40, but I’m not positive 
about it. 

• • • • 

i 

212 Q Does it make any difference whether you usd 
2 drops? Is there any difference between using 2 drops 
of it instead of 1 drop of it? A Yes. 
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213 Q What? A Yes. If you have more cells than 
I recommend, and taking 2 drops, you are apt to 
get confused with the amount of cells involved. You are 
apt to. There are many technicians — I wouldn’t say many 
technicians, but there has been some serum put on the 
market which was weaker than ours and they recommended 
that you use 2 drops, so that people, some people, got the 
idea that since the manufacturer A recommends 2 drops, 
that therefore, even though our serum might be strong 
enough, by using 2 drops of our serum it would give them 
a still better result. We discountenance the use of 2 drops 
of serum, because we feel, firstly, as a commercial proposi¬ 
tion, if you can only use one drop it is cheaper, because 
our prices are about the same, and secondly, the less blood 
you have to contend with the less possibilities of reading 
other things into the picture. The less cells there are to 
work with, the better the result will be. That is my reason. 

Q Have you at any time sent out any directions saying 
that it was improper to use 2 drops? A No; no, we 
never did. It is not improper. 

Q You say it is not improper? A It is not improper. 
We do not recommend it. 

Q But you would not say that an improper result — 
A It is apt to bring an improper result. That is why 
we do not recommend it. 

• * • • 

220 Q Suppose, Mr. Gilbert, that instead of reading 
. the results in a test tube as prescribed by your tech¬ 
nique, the cells and the reagent were placed on a micro¬ 
scopic slide and read under a microscope. What would 
be. the effect of that on the possibility of error due to 
mistaken Rouleau formation for an agglutination? A 
If my test tube serum was used and a saline suspension 
was used in the test, and those two individual units were 
mixed and put on a microscopic slide and read under a 
microscope, anything can happen — anything can happen. 

Q That would be at complete variance with your in- 
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structions, and in yonr opinion it would be an improper j 
technique? A At complete variance with my in- ! 
221 structions; for my serum, for me, an improper tech¬ 
nique. 

• • • • 

224 ME. BRESS: This is the instruction pamphlet \ 
that you have heard about for the last two days, j 

It is here and I will read it to you. 

“DIRECTIONS FOR TESTING WITH ANTI Rh| 
SEBUM. j 

“Technique: Mix one drop of the reagent with a drop; 
(each drop 0.05cc) of Fresh blood suspension of 2%j 
strength in terms of blood sediment, in a small narrow testj 
tube (7 to 8 mm inside diameter). Incubate for one hour! 
in the water bath (preferable to an air incubator)! 

225 at 37° to 38° C and read reactions grossly by in¬ 
specting the sediments in each tube with the naked 

eye. Then rotate tube gently at an angle in order to sepa^ 
rate the sediment from the bottom of the tube. You mayj 
read the result with the naked eye. Also read microscop¬ 
ically under the low power by placing the tube on the stage 
under the objective of the microscope. The reactions can 
be improved by centrifuging the tubes for one minute at 
low speed, or by allowing the mixture to stand another 
hour or two at room temperature. 

IMPORTANT SOURCES OF ERROR 
“1 — Poor blood samples are the most frequent cause 
of difficulty in performing the test. j 

“A — AGE OF BLOOD — Whole blood keeps well in 
the refrigerator as a clot or mixed with 1/5 volume citrate 
solution for periods of 5 to 7 days. But the blood 
SUSPENSIONS MUST BE FRESH. In warm weather 
blood suspensions may go bad in a few hours. 

“B — Hemolyzed blood samples give poor results. This 
can result from wet syrines, contamination of blood witt 
alcohol and other chemicals, heating, freezing, etc. 
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(i C — Small samples from the finger, mixed with tissue 
juices give poor results, 

“D — Infected blood samples give weak reactions 
226 or false (bacteriogenic) agglutination. 

44 E— When in doubt obtain a fresh blood sample 
from the vein. If this is not possible, wash the cells 
ONCE by centrifuging, remove supernatant fluid and re¬ 
suspend sediment in fresh saline. 

“2 — Blood suspensions should be 2% strength in terms 
of blood sediment. Too weak (e. g. %%) or too strong 
(e. g. 10%) suspensions give poor results. 

4 4 3. — Tube should be about 7 mm. to 8 mm. wide. Very 
wide tubes favor evaporation, and the reactions are not 
distinct. Too narrow tubes are difficult to manage. 

“4— Water-bath should be set at 37.5° C. Though 
the reactions will occur at room temperature, they are 
usually weaker. Too high temperature damages the cells 
arid serum with false negative results. 

“5 — Too rough handling breaks up the reactions. Just 
roll or twist tube to dislodge the sediment for microscopic 
reading — do not shake. Read reactions in the original 
tu.be and do not transfer to a slide, to avoid unnecessary 
handling. 

44 6 — Do not mistake swirls of cells and clots for aggluti¬ 
nation. In true positive reactions, the cells are strongly 
clumped WITH NO or only few free cells between the 
clumps. 

22 7 44 7 — Use Saline and no citrate solution for pre¬ 

paring the blood suspensions. 

44 8 — Tubes must be scruplously clean. Soapy, dirty or 
old etched tubes give poor results. 

44 9 — Tubes should have round or conical bottoms, not 
fiat. - 

4 4 10 — Contaminated and out-dated sera may give false 
positive or negative reactions. 

4 4 11 — At least one known Rh-positive blood and one Rh- 
negative blood should be included as controls with every 
test. 
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“SIMPLE METHOD OF PREPARING 2% BLOOD ! 
SUSPENSION 

“Take 1 cc of packed cells and dilute to 5 cc with saline. 1 
Transfer to tubes to be used for holding the blood sus- j 
pension and use as a standard. Prepare all suspensions j 
to match this standard, as judged by the eye. After prac- j 
tice, 2% suspensions can be judged by memory without j 
the use of a standard. | 

“The above directions as to technique are reproduced \ 
with the permission of Dr. Alexander S- Wiener. 

“Certified Blood Donor Service 
146-16 Hillside Avenue, 

Jamaica 2, N. Y.” 

i 

• • • • 

I - 

236 The plaintiff rests, Your Honor. 

MR. DOHERTY: If Your Honor please, I have a point j 
of law I would like to discuss out of the presence of the! 

jury. - I 

THE COURT: I will ask the jurors to step out for a; 
few minutes, please. 

(The jury retired from the courtroom.) 

THE COURT: Proceed. 

MR. DOHERTY: If Your Honor please, first I say! 
that there is no negligence at all proven here so far as 
the hospital is concerned. 

T HE COURT: I think it will have to go to the 

237 jury on that question. . 

MR. DOHERTY: On the question of proof of 
death, the testimony here is very definitely, even from Dr. 
Aud, that the only way of ascertaining the cause of death 
would be by an autopsy. 

THE COURT: There is positive testimony that that 
was the cause of her death. I don’t think you need argue 
that. 

MR. DOHERTY: Dr. Hunter, of course, made the 
very definite statement and it was from a question asked 
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by Mr. Bress that, when the symptoms which were pre¬ 
sented to him — 

THE COURT: If that is the only other question you 
have, I will overrule the motion. 

MR. DOHERTY: No, I have something else. 

Also, w^e have the testimony put on the stand by Mrs. 
McPherson and also by Mrs. Phipps that the laboratory 
was under the direct control and supervision, the entire 
supervision, of Dr. Cajigas. You have in evidence here 
the statement from Dr. Cajigas’ laboratory showing the 
various things that were done at the suggestion and re¬ 
quest of Dr. And. It shows his own statement there and 
there is nothing here to offset the statement that there 
was a direct supervision and control by Dr. Cajigas and 
nothing at all by the hospital under any circumstances. 
Mrs. McPherson, in answer to a question by the plain¬ 
tiff— 

THE COURT: This technician was employed 
238 by the hospital. I overrule the motion. The case 
. will have to go to the jury. You will have the same 
rights preserved after your testimony and the verdict, if 
there should be a verdict. I think it should go to the 
jury. 

MR. DOHERTY: I was relying on Levy vs. Vaughan , 
42 Appeals D. C. 146. That was a case where Drl 
Vaughan was sued and was supposed to have given an 
overdose of anesthetic and used an intern to do the 
work instead of himself. It said the testimony given in 
that trial would leave it to the jury to draw an inference 
only by speculation. Merely a speculation as to what 
actually caused the death in this case, whether or not this 
woman made a mistake, whether it was an honest mistake 
or whether it was a mistake in reading — 

THE COURT: I don’t think the question of honest 
mistake comes into it at all. 

MR. DOHERTY: As Dr. Hunter said a real good tech¬ 
nician could read a thing Rh positive and another good 
technician could read that same thing Rh negative. 
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THE COURT: I overrule the motion. 

i 

• • * * '| 

I 

240 Frank A. Graceffo 

was called as a witness on behalf of the defendant j 
and, being first duly sworn, was examined and testified as j 
follows: | 

i 

Direct Examination 

j 

BY MB. DOHERTY: . j 

Q Your full name is Dr. Frank A. Graceffo, G-r-a- ! 
c-e-f-f-o ? A Frank A. Graceffo, that is right. j 

Q You are a practicing physician in the City of Wash-1 
ington ? A No, I am still in resident training. 

Q Resident training? A At Georgetown University. 
Q How long have you been at Georgetown Uni-i 

241 versity Hospital? A I have been there for thej 
past two years at the hospital and the year priori 

to that at the medical school. I 

Q Doctor, where did you go to school? A At George-! 
town. 

Q When did you go to Georgetown? A From 1939 to| 
1943, the year of graduation. 

Q After your graduation, did you intern somewhere? 
A Yes, I did. | 

Q Where? A St. Francis Hospital in Hartford, 
Connecticut. 

Q How long were you there? A I was there for nine 
months. 

Q And after that where did you go? A In the Army. 1 
Q What branch of the Army? A The Medical Corps. 

Q How long did you stay in the Army? A Two and 
one-half years. 

Q After you came out of the Army, what did you do? 
A I went back to Georgetown Medical School for post¬ 
graduate training. 

Q Post-graduate training in what? A In pathology, j 


i 
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Q During that period of time, were you sta- 

242 tioned at National Homeopathic Hospital for any 
period of time? A Yes, I was. 

Q When did you go there? A The first of July, 1946. 

Q How long did you stay there? A Approximately * 
six months. 

Q While you were there, what were you doing? What 
was your status? A I presume it could be best described 
as night resident 

Q What were your duties as such? A Well, to see 
patients, help the physicians in some of their work and 
help in operations and so on. 

Q Directing your attention to the 21st day of Novem¬ 
ber, 1946, did you have an occasion at any time that day 
or night to see a Verona Phillips? A I saw; her termi¬ 
nally. 

Q What do you mean “terminally”? A Just before 
she expired. 

Q Who called you to her room or bedside? A That I 
don’t recall. It was one of the nurses. I had just come 
in at the time and she asked me to rush up and see this 
Mrs. Phillips. 

Q Who else was there when you got there? A Miss 
Miller was there and Dr. Baker. 

243 Q That is Dr. Wyrth Baker? A I don’t know 
his first name. 

Q Name was Dr. Wyrth P. Baker. You knew it was 
Dr. Baker? A Yes, sir. 

Q Who else was there? A I believe there was an¬ 
other nurse there, perhaps. I am not certain of that. 

Q What was her condition when you saw her? A As 
I said, she was terminal. She was in severe collapse at 
the time. 

Q Did you try to do anything for her? A Yes, sir. 
We tried to get into a vein — 

Q Who is “we”? You mean Dr. Baker and yourself? 
A And I, that is right. When I saw the patient, Dr. 
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Baker had an intravenous set trying to administer some 
glucose, I believe, to see if we could get this patient out l 
of her shock condition and at the same time I got aj 
needle and tried to get into another vein and asked Miss[ 
Miller, the attending nurse, to go get a cut-down set. 

Q A cut-down set? A Yes, sir. 

Q What was that for? A The purpose of a cut-down| 
set is to facilitate the entrance into a vein, when the 
veins are in a collapsed state. 

244 Q Were you able to do that, Doctor? A By 
the time she returned, the patient had expired. 

Q Who was present actually at the time of death? - Aj 
Well, Dr. Baker and I. ! 

Q Were any other doctors there?. As I recall, there 
were not. j 

Q Do you know Dr. And? A I don’t think I do. I 
had never seen him before that I could tell. If I saw 

! 

him now, I don ’t think I would recognize him. j 

Q But you know that just Dr. Baker and yourself were 
the only two doctors there? A There were only two 
doctors present at the time of death. 

Q Did you subsequently see Mr. Phillips? A Yes, sir. 

Q Did you talk to him? A Yes, sir. 

Q Did there come a time that you asked him to permit 
an autopsy? A Yes, I requested one. 

Q What was his statement? A The request was de¬ 
nied. | 

Q What was the purpose of obtaining permission 

245 for an autopsy? A To determine the cause of 
death. 

Q Would it be possible to determine the cause of death 
without any autopsy? A It would be most difficult. j 

Q You were present at the time she died? A Yes, sir. 

Q Could you state the cause of her death? A I could 
not. 

Q Did there come a time that you talked to some other 
doctor later that night or do you remember? A I hon- 
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estly don’t remember. I do know that I consulted the coro¬ 
ner by telephone. 

Q What was the purpose of doing that? A At times, 
the coroner has the right to initiate an autopsy. 

Q Even though the next of kin refused to permit it? 
A There are occasions, yes, sir. 

Q And you asked the coroner to do it? A I asked 
him if it were possible and legally it was not. 

Q And why? A Because — 

MB. BBESS: I object to that. 

MR. DOHERTY: If he knows. 

MR. BBESS: I object to his asking for a legal 

246 conclusion given in a conversation with the coroner. 
His conversation is not admissible. 

MR. DOHERTY: Not his conversation. 

THE COURT: Will you read the question ? 

(The pending question was read by the reporter.) 

THE COURT: I sustain the objection. 

BY MR. DOHERTY: 

Q Under ordinary conditions, Doctor, will a coroner 
order an autopsy without the consent of the next of kin if 
a patient has been in the hospital for 24 hours ? 

MR. BRESS: I object to the question. 

THE COURT: I overrule the objection. 

MR. DOHERTY: If he knows. 

THE WITNESS: If a patient should die within 24 
hours of admission, the coroner, I understand, has the 
right to have an autopsy performed. 

BY MR. DOHERTY: 

Q That is without the consent of the next of kin? A 
Yes, sir. 

Q But after 24 hours, he has not? A He has no legal . 
control whatsoever. 

Q Doctor, you were familiar with the laboratory at the 
hospital, were you not? A Yes, sir. 

Q WIio was in control of the laboratory at the 

247 National Homeopathic Hospital? 
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MB. BBESS: I object to that as calling for a 
conclusion. 

T HE COUBT: I overrule the objection. He can say I 
who exercised control. 

THE WITNESS: Dr. Cajigas. 

BY MB. DOHEBTY: | 

Q That is Dr. Tomas Cajigas? A Yes, sir. 

Q Under whose supervision and direction did the tech- i 
nicians work at that laboratory? 

MB. BBESS: If anyone’s. 

MB. DOHEBTY: Yes. 

THE COUBT: I think he is entitled to ask a question 
like that. j 

. Answer the question, Doctor. 

THE WITNESS: My understanding is that it was! 
under Dr. Cajigas J supervision. 

BY MB. DOHEBTY: , j 

Q While you were there, did you at any time, as a 
resident, exercise any control of any kind over the tech¬ 
nicians ? A During the day, I did not. At nighttime, oh 
occasions, I would do laboratory work. 

Q You would do that yourself? A At nighttime, yesj 
Q But you never gave any orders to any tech4 
248 nicians to do any? A Never. I was hardly ever 
present while she was working. 

Q Doctor, after Mrs. Phillips died, did you do anyf 
thing with her blood or check her blood in any way? A 
Yes, I did. 

Q What did you do ? 

THE COUBT: He answered it. 

BY MB. DOHEBTY: j 

Q Yes, I said what did you do? A I just cross4 
matched it on my own. 

MB. BBESS: I object to the question, if the Court 
pleases, unless it is shown that this witness was using 
this patient’s blood and he has not shown that. 

MB. DOHEBTY: All right. 


I 
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BY MR. DOHERTY: 

Q Whose blood did yon use in the cross-matching, 
Doctor? A The donor’s blood and the patient’s blood. 

Q That was Mr. Phillips’ blood and the patient’s blood? 
A His blood I got out of a bottle. 

Q Where did you get Mrs. Phillips’ blood? A I had 
permission to draw blood out of her heart, post¬ 
mortem. 

249 Q Who gave you permission? A Mr. Phillips 
granted that permission. 

Q Was he there when you did it? A He was out in 
the hallway. I don’t think he was present in the room. 
I am not certain. • ^ 

Q And the blood that you took from Mrs. Phillips and 
some of Mr. Phillips’ blood, where did you get that, Mr. 
Phillips ’ blood ? A From the bottle. 

Q From the bottle where? A I don’t know whether 
it had been in the laboratory by that time or whether it 
was up in the room. I don’t recall. 

Q But you took some of each and cross-matched their 
blood? A Yes. 

Q What was your finding at that time? A I didn’t 
note any positive findings. 

THE COURT: Speak out. What was vour answer? 
THE WITNESS: I didn’t note any positive finding. 
BY MR. DOHERTY: 

' Q In what way, on the cross-matching? A All I did 
was to cross-match. 

Q You didn’t test for the Rh factor at all? A I did 
not. 

Q W T ere the bloods compatible under the cross- 

250 matching that you used? A So far as I can de¬ 
termine by the technique I used, they were com¬ 
patible. 

Q Doctor, what is benadryl given for? A It is used 
for various and sundry reasons. 

Q Is it given to overcome anything concerning incom- 
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patible blood? A It is used at times by some people, 
the theory being that it helps allergic reaction at times, j 
For that reason, it is used in asthmatic and hay fever | 
and in diseases of that nature. 

Q Benadryl would be nsed only for the purpose of off- j 
setting allergies? 

MB. BBESS: I object to that as leading. 

T HE COUBT: It is leading. You may answer, Doctor, j 

T HE WITNESS: Well, there are various schools of j 
thought on the use of benadryl. Some doctors use it al- j 
most routinely whereas others will use it only if they | 
suspect an allergic reaction. j 

MB. BBESS: I can’t hear you. j 

BY MB. DOHEBTY: j 

Q Keep your voice up, Doctor. A I say some doctors j 
will use benadryl routinely whenever there is a transfusion | 
reaction. Others will use it when they suspect an allergic 
reaction. j 

251 Q Had you seen and watched Mrs. McPherson, 1 
work as a technician in the laboratory prior to No¬ 
vember 21, 1946, and after that time? A I had spoken! 
to Mrs. McPherson on occasions. I had never supervised 
any of her laboratory work. 

Q Have you seen her work? A I have seen her ini 
and about the laboratory working but I never checked any-j 
thing she had done directly. 

MB. DOHEBTY: That is all. j ’ 

Cross-Examination 

■ I 

BY MB. BBESS: 

Q Doctor, you gave Mrs. Phillips artificial respiration 
too, did you not? A Yes, I did. j ' 

Q And as far as your recollection is concerned, you 
don’t know whether you climbed up on the bed to try and 
start her breathing again or you did it while she was lying' 
on the bed ? A I don’t recollect that fact. 
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Q As a matter of fact, Doctor, your recollection in Jan¬ 
uary, 1948, was a little bit clearer than it is in February, 
1949, was it not? A Perhaps. I cannot answer that 
question directly. 

Q Has anything occurred between January, 1948, and 
February, 1949, to refresh your recollection about 

252 what occurred during the few minutes that you were 
present at Homeopathic Hospital in connection with 

this death on November 21, 1946? A Yes, there was. 

Q What has occurred to refresh your recollection? A 
I was permitted to read the deposition offered at your office. 

Q You testified by deposition at my request on January 
17, 1948; and at that time your recollection was clearer 
than it is today? It would be, would it not? A Well, pre¬ 
sumably that would happen in any particular individual. 

Q Yes, and you testified today in response to questions 
by Mr. Doherty, a leading question, and I don’t know 
whether you intended to answer it that way, that you and 
Dr. Baker were the only two doctors there. 

MR. DOHERTY: That was not a leading question. It 
was a statement he made prior to that time and I followed 
it up with the question. 

BY MR. BRESS: 

Q You were the only two doctors there and you state 
there was not any other doctor there. Isn’t it a fact, 
Doctor, that in response to the question as to who was 
present at that time you stated “it was probably Dr. 
Baker; I don’t know Dr. Aud. I had not known him. 

253 He might have been there; I doubt it very much.” 

You don’t know whether Dr. Aud was present at 
that time or not, do you? A No. At the time I was 
not asked directly and there were no other doctors in the 
room attending this patient. 

Q Do you know whether Dr. Aud was there when the 
blood was taken from her heart? A That was post¬ 
mortem. I don’t think he was there at the time. 

Q Doctor, you were not employed by this hospital at 
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the time of this death, were you? A I was working at 
that hospital at the time of this death, yes. j 

Q If I understand correctly, you were at Homeo-1 
pathic from July, 1946, for about six months? A That is ! 
right. | 

Q But your principal duties during that period werej 
at other institutions, were they not? A Well, I said that j 
I was working there as the night resident. I was hardly! 
ever at Homeopathic during the day. 

Q Where were you during the day? A Georgetown 
University School of Medicine. 

Q Were you given room and board at Homeopathic j 
Hospital when you were there and in consideration] 
254 of that, you acted as night resident? A That is I 
right. 

Q On this occasion, you came into the hospital and] 
learned of Mrs. Phillips ’ terminal condition only about] 
10 or 15 minutes before she died, isn’t that correct? A 
That is right, yes, sir. 

Q And your whole knowledge of this death is what oc¬ 
curred during the last 10 or 15 minutes? A That is right.] 

Q Will you state, Doctor, when you observed her r? 
she was in a violent condition as far as irrationality is 
concerned or was she in a coma when you got there? Aj 
don’t know what you mean by a “violent condition”. 

Q Did you see her strike the nurses? A No, I did 
not. 

Q What did you observe about her condition when yor} 
walked into the room? A I had observed that she was 
in severe collapse and that she was breathing very, very 
rapidly as people do at times before death and she had 
a pallor. I checked what her temperature had been and 
I understood it had been high. ' j 

MR. DOHERTY: Keep your voice up, Doctor. 

THE WITNESS: Yes, sir. The best way I can de r 
scribe her appearance at the time was that she was near 
death and that she was in very severe collapse. ] 

i 

i 

i 

i 
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255 BY MR. BRESS: 

Q Was she in a coma or was she speaking irra¬ 
tionally when yon got there? A I didn’t speak to her 
at alL When I saw her, she w T as very near death. She 
was not speaking. 

Q She was in a coma, was she not? A More or less, 
yes. 

Q Were the bloods that you took that night tested in 
the laboratory by yon? A Yes, sir. 

Q And yon did not do any Rh, yon just did a cross¬ 
matching test? A Yes, sir. 

Q That is only half the job in determining blood com¬ 
patibility as far as transfusions are concerned with people 
who are Rh negative, is that correct? A Yon are asking 
me for an opinion there. Do I have to answer that ques¬ 
tion? 

Q Yes, yon have to answer that. A I do have to an¬ 
swer that, sir? 

MR. BRESS: I asked the question. 

MR. DOHERTY: He is asking for an expert opinion. 

MR. BRESS: I just asked him. He said he did a 
cross-match, that is all he did, and I asked him what we 
have already shown in the other evidence that a 

256 cross-match is only half the job in determining the 
compatibility of blood in transfusions. 

THE COURT: I don’t see why yon should not answer 
it, Doctor. 

THE WITNESS: Well, I did a cross-match by running 
the setup at room temperature and also to check if there 
were cold and hot agglutinins. 

BY MR. BRESS: 

Q You didn’t do any Rh examination? A I did not 
do any Rh examination. 

"Q Did you ever observe .Mrs. McPherson perform an 
Rh test? A I can’t say that I recall ever obesrving her 
do one. 
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Q Except on days when yon didn’t have any classes | 
and were around the hospital on such days, you gener-j 
ally arrived only at night and at that time the laboratory j 
was closed, is that not correct? A That is right. • 

Q And it was only w’hen sudden emergency laboratory 
tests were required would you be called upon to do them?! 
A That is right. - j 

Q And were you also, in that connection, under the! 
general supervision of Dr. Cajigas? A In so far as the! 
laboratory was concerned, yes. j 

Q Did Dr. Cajigas ever appear there at night | 

257 to perform any tests with you? A No; I don’t re-: 
call him ever doing that. 

Q How did he exercise that control over your labora¬ 
tory work or was that something that was intangible and; 
floating in the air? A No, it was tangible. I am not cer ¬ 
tain of the direct connection. I do know that he fur¬ 
nished the microscope when I was there. I knew it was 
his microscope that we were using and he used to come 
in the hospital to do frozen sections. 

Q To do frozen sections? A Yes. 

Q I am talking about in your presence and, if not in 
your presence, what control, if any, did he exercise by 
his conduct over what you did in the laboratory. A Well* 
he was ultimately responsible — 

Q I didn’t ask you that. Doctor. I am asking yop 
what he did, if anything. A He would at times checfcj 
our work. For example, I do recall doing a few autopsies 
at the hospital and I would send him the gross specimens 
and we would do the microscopic work together. 

Q At his laboratory? A At his laboratory. I con¬ 
sulted him. 

Q At the hospital laboratory, you have nevet* 

258 seen him there at night working in the laboratory; 
I want to know what he ever did in that laboratory 

that was supervisory in nature over your work in th$ 
laboratory except furnish microscopes? A I knew that 

i 

I 

i 

i 
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I was responsible to him and he did have the routines for 
the laboratory. It was his routine that the technician or 
that I would follow. These routines were conspicuously 
placed in the laboratory itself on the walls where procedure 
could be followed rather closely. 

Q Did those routines include the routine for doing Rh 
testing? A Well, I do not remember all the routines that 
were there. I would presume so. 

Q You would presume so? A Yes. 

Q That the method for doing an Rh test was set up on 
the wall of the laboratory? A I say I presumed so. 

Q You don’t know that that is a fact? A I cannot 
honestly say. 

Q Is there anything more important in laboratory work 
than the proper analysis of blood? A I cannot answer 
that question. 

MR. BRESS: I think that is all. 

MR. DOHERTY: That is all, Doctor. • 

259 MR. BRESS: Just one further question, Doctor. 

About post-mortem examinations, post-mortem 
examinations are not done in every case in case of death, 
are they, autopsies? 

THE WITNESS: No, they are not. 

BY MR. BRESS: 

Q And it is frequently the case that a doctor is able 
to diagnose the cause of death without an autopsy, is it 
not? A That I cannot answer. 

Q You cannot answer that? A No. It all depends. 

Q You are in this field of pathology and it is in your 
field that autopsies are done, is that correct? A I am no 
longer in the field of pathology now. 

Q You know that autopsies come under the field of 
pathology? A That is right. 

• • • • 
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Miss Gladys V. Phipps 

.was called as a witness on behalf the defendant, and, hav- i 
ing been previously duly sworn, was examined and j 

260 testified as follows: 

i 

I 

Direct Examination 
BY MB. DOHERTY: 

Q Your full name is what? A Miss Gladys V. Phipps, j 
Q You are Superintendent of National Homeopathic! 
Hospital? A Yes, sir. 

Q How long have you been so employed? A Since 
August of 1942. 

Q You are actually there now? A Yes, sir. j 

Q And you were so employed in November, 1946? Aj 
Yes, sir. 

Q What are your duties as superintendent? A It' 
being a small hospital, I have the duties of running the! 
hospital on the business and also the nursing and thej 
medical end of it. 

Q Do you know Dr. And? A I know him by sight;j 
not very well. 

Q Did you know him on November 21, 1946? A Notj 
very well. I had seen him was all. 

Q You knew him to see him? A Yes, sir. 

Q You knew he had a patient there, Verona Phil- 

261 lips ? A Yes, sir. 

Q Directing your attention to the night of November! 
21, 1946, did you endeavor to get in touch with him? Aj 
I didn’t personally but I heard someone else doing it. 

Q Doing it? A Yes, sir. 

Q Do you know approximately what time he arrived 
there? A Approximately 9 o’clock. 

Q Did you see him when he came in? A Yes, I did. 

Q How long did he stay there? A I can’t say ex^ 
actly. My impression is it was not more than five minutes 
but ten minutes would be the outside when I saw him 
go out the front door. 
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Q Did you know or find out later the condition of Mrs. 
Phillips? A I knew. I had been up to see her before 
he came in. 

Q When did Dr. And come back again to the hospital? 
A I wouldn’t know that. I had gone off duty. I was off 
duty, in fact, but I mean I left the hospital about 9:30 
or quarter of 10. I went to my room and I didn’t know 
anything more until the next morning. 

262 Q Miss Phipps, referring to Mrs. Donna Mc¬ 
Pherson, when was she employed, approximately? 

A Well, it was approximately in September. I wouldn’t 
know the exact date. 

Q Of 1946? A Yes. 

Q When did she leave.there ? 

MB. BRESS: Object to that, if the Court pleases. It 
is entirely immaterial when she left there. She was* there 
in September, 1946, and this occurred in November, 1946. 
THE COURT: She may answer. 

THE WITNESS: I don’t think I remember anyhow. 
She left us — I wouldn’t be sure — but I know she was 
about to become a mother and she had to quit work and 
her baby was bora in July. She left sometime before 
July but I don’t know when. 

BY MR. DOHERTY: 

Q Of 1947? A Yes. 

Q WTio hired her? A She was sent to me by a doctor 
who knew we needed a technician. I interviewed her first 
and then sent her to Dr. Cajigas’ office and phoned him if 
she was acceptable to him that we had found a technician. 
Q Did she go over to see Dr. Cajigas? A 

263 Yes; she did and he said he had had her do two or 
three tests in his presence and she seemd to know 

about it. 

MR. BRESS: I move the conversation with Dr. Cajigas 
be stricken. 

MR. DOHERTY: It is going to the question of employ¬ 
ment. 
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THE COURT: I overrule the objection. 

BY MR. DOHERTY: 

Q She was paid by the hospital? A Yes, sir. 

Q Do you have an agreement, that is, the hospital, with 
Dr. Tomas Cajigas concerning the laboratory? A I don’t 
know of any written agreement because he had been having 
the laboratory a good many years before I went there, j 
but he certainly has had the laboratory over, I wouldn’t 
know, how many years. 

Q Since you have been there, Miss Phipps? A Yes. | 

Q And that was 1942? A Yes, sir. ! 

Q Under what agreement does he operate the labora¬ 
tory, if he does operate it? 

MR. BRESS: I object to it, if the Court please. 

THE COURT: I sustain the objection. 

BY ME. DOHERTY: j 

Q In what capacity is Dr. Cajigas used in so far 

264 as the laboratory is concerned? He is chief and he 
has the entire say of the laboratory. 

Q Do you have any say at all ? A No. 

Q Do you have any say at all, any control over the 
laboratory or the technicians? A None at all. 

Q Who gives the orders to the technicians? A Thej 
orders are written by each physician of what they wish 
done but they are carried out under Dr. Cajigas’ tech¬ 
nician. 

Q Who gives the technique? Who prescribes the tech¬ 
nique to be followed? A Dr. Cajigas. 

Q Does he come over there? A Yes, sir. 

Q Does he do work at the laboratory? A Not to<^ 
much at our laboratory. He does the frozen sections there 
that have to be done on the spot and he does go in and 
check the work. 

Q If there is any question that arises as. to the tech¬ 
nique to be used, does the technician get in touch with 
you or with Dr. Cajigas? A With Dr. Cajigas. j 

265 Q How is Dr. Cajigas paid? A On all work 
that is done in our laboratory, he receives 50 per! 
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cent and on work that is done in his laboratory we collect 
for it, he bills and we collect and we receive 10 percent 
for the collecting. In other words, he gets 90 percent for 
the work done in his laboratory and 50 percent in ours. 

Q Fifty percent at yours? A Yes, sir. 

Q On the question of typing of blood and transfusions, 
how are they paid for! A Fifty percent. 

Q He gets 50 percent of that? A Yes, sir. 

Q What do you have in the laboratory? Do you have 
the laboratory all furnished with the things that are 
necessary? A We furnish the antigens and the materials 
and part of the apparatus is ours and part of it is his. 

Q And that was in effect in November of, 1946? A 
Yes, sir. 

Q To be direct, November 21,1946? A Yes. 

MR. DOHERTY: Your witness. 

266 Cross-Examination 

BY MR. BRESS: 

Q The serum purchased for use in performing Rh 
testing was purchased from the Certified Blood Donor 
Service in November, 1946, and that purchase was made 
by the hospital and paid for by the hospital? A Yes, 
sir. 

Q And that was part of the material which you fur¬ 
nished for your laboratory? A Yes, sir. 

Q The entire equipment in the laboratory belongs to 
,the hospital except such items as may have been brought 
there by Dr. Cajigas? A Yes, sir. 

Q You don’t pay Dr. Cajigas a fixed salary for being 
the, shall we say, consultant for your laboratory or, tech¬ 
nically, the chief for your laboratory and you pay him on 
a percentage basis because the more income you have 
from it the more you are willing to pay him, is that cor¬ 
rect? A Yes, sir. 

Q And if you have no income from the laboratory, he 
gets nothing, is that correct? A It would be correct but 
it never is. 
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Q I say he gets 50 percent of the gross income from . 
the laboratory and if there is no income, then yonr [ 

267 laboratory is a loss and yon bear the technician’s | 
salary yonrself, isn’t that correct? A It would be. | 

Q You are not a laboratory technician. Yon were for- | 
merly a graduate nurse? A Yes, sir. 

Q And you are the superintendent of the hospital and | 
there is nobody else there as your assistant, as an assistant 
superintendent who is a laboratory technician at the hospi- I 
tal or was on November 21,1946? A No. 

Q When you say that all work in the laboratory was ! 
under the general supervision of Dr. Cajigas, he was your 
staff man who was your laboratory man. You were not j 
competent to supervise the operation of a laboratory, were j 
you? A No, sir. 

Q And nobody else in the employ of the hospital was 
competent and it was the practice of the hospital to have l 
some outside pathologist make an arrangement whereby he j 
would generally supervise your laboratory, is that correct? j 
A Yes, sir. 

Q Miss Phipps, you said today that you left the hospi-j 
tal at what time on the night of November 21? A I livej 
at the hospital and I had been out in the evening and ar-j 
rived back at the hospital at around 8 o’clock. Ij 

268 stayed around there until probably 9:30 or quarter! 
of 10 and went to my room, but I was in. 

Q How long after you returned to the hospital in the| 
evening was it that your attention was invited to Mrs.j 
Phillips? A Immediately. 

Q Immediately? A As I went in the front door, the 
phone rang and the intern was called up to the room and I 
went with him. 

Q You went with him? A Yes. 

Q Wliat time was that? A Approximately 8 o’clock. 

Q And you stated today that her physician, Dr. Audi 
arrived about 9 o’clock? A Yes, I did. 


I 
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Q Isn’t it a fact that you got there at about 8 o’clock 
and within 15 or 20 minutes after you got there Dr. Aud 
got there? A No, he did not; and I was down at the desk 
in the front office when he came in. There was only one 
entrance and he could not have gone in any other way. He 
had to pass me. 

Q Let me ask you whether or not this is a correct 
statement of the questions and answers at the depo- 

269 sition taken of you, you remember, on December 30, 
1947 — do you remember that? A Yes, sir. 

Q I interrogated you then ? A Yes, sir. 

Q I asked you this question: 

“Q What else did you observe, in addition to what you 
have already stated? 

“A I don’t think there was anything else at the time. 
i 1 Q What was done ? 

“A Her physician had already been called and he came 
in. She was given the drugs that he ordered. 

“Q How long after you arrived in her room did her 
physician arrive ? 

“A Oh, I don’t know. It was a matter of probably 15 
or 20 minutes.” 

Did anything occur to change your mind about that? A 
No, sir. 

Q Is that correct? A I don’t know. With the time 
passing, I would quicker think it was 15 or 20 minutes after 
I came back down. He never came in the room while I was 
there. It was after I came back downstairs. 

Q Your recollection was a little clearer when you 

270 gave the deposition in 1947 than it is today? A I 
don’t know. I have studied the case pretty much 

since then. 

Q All right. You were in her room only about 10 or 15 
. minutes, is that not correct? A Yes, sir. 

Q And if you left her room after arriving, 10 or 15 
minutes after arriving and he arrived 15 or 20 minutes 
later, that is, either 15 or 20 minutes after you arrived or 
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15 or 20 minutes after yon left her room — A No, sir; I 
went ont to the desk and talked to the nurse out there before 
I went downstairs. I was only in her room about 15 min¬ 
utes but I was out in the hall. 

Q As a matter of fact, didn’t you state you were in the 
room 15 minutes ? A Yes, sir, and I was out in the hall 
with the nurse at the desk before I went downstairs. 

Q Dr. And left there before you left? A Yes, sir. 

Q And you say you left at about 9:30, is that right? A j 
Yes, sir. 

Q And if you arrived there at about 8 o’clock and if he j 
arrived there, as I read this, 15 or 20 minutes later and he j 
left before you did, you are not in a position to state that 
Dr. And was not there for a full hour, are you? A J 
271 I saw him come in and I saw him go out. 

Q Miss Phipps, isn’t it a fact that the hospital j 
record shows that Dr. And was there long before 9 o’clock? | 
A No, it does not. It shows 9 o’clock. 

Q The entry at 8 o’clock, as I read this — A It was 9] 
when the doctor came in. 

Q (Reading) “Morphine-ms — ” what is that? A| 
Morphine. 

Q Who prescribed that? A It was prescribed overj 
the phone by Dr. And. 

Q How do you know that? A I was standing there 
when they called him. 

Q You know that he prescribed it on the phone at 8 1 
o’clock? A Yes, it was just about. I said it was approxi¬ 
mately 8 that I heard Dr. Zaontz calling him and he ordered 
the morphine. 

Q The next prescription was at 9 o’clock, benadryl, 100 
milligrams. That was prescribed by Dr. And, was it not? 
A That was when he came in. 

Q Underneath the 8 and underneath the 9 o ’clock entry: 
is “Dr. Aud visited”, is that correct? A Yes, sir. 

MR. DOHERTY: Under the 8 or under the 9? 
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MR. BRESS: It is under both. Here is your en- 

272 try on the 8 o ’clock and here is yonr 9 o ’clock entry. 

BY MR. BRESS: 

Q Miss Phipps, were yon present when the transfusion 
began? A No, sir. 

Q Did you see Mrs. Phillips in a restless, irrational con¬ 
dition when you went into the room at 8 o’clock? A Yes, 
sir. 

Q Did you observe or did you learn from the nurse that 
she was so irrational she was striking the nurse? A I 
didn’t see her striking anyone. 

Q Did you know, from Miss Miller, that she struck her? 
A I heard her say it. 

Q With respect to Donna McPherson, you say that you 
interviewed her first because some doctor knew that you 
were in need of a laboratory technician? A He sent her 
by to see me. 

Q He knew you were interested in hiring a laboratory 
technician ? A Yes. 

Q And after interviewing her, she seemed satisfactory 
to you and you w’anted to see if she was satisfactory as far 
as Dr. Cajigas was concerned? A Yes, sir. 

Q Because you never knew anything about labo- 

273 ratory technique? A I never hired anybody with¬ 
out him seeing them first. 

Q Isn’t it a fact that Dr. Cajigas frequently does not 
appear at the hospital laboratory for a week on end? A 
No, I would not say that. I don’t think there is a week that 
goes by that he isn’t in. 

Q What would you say his average number of visits to 
the hospital per month are? A I don’t think I could say 
because it varies so with the need. 

• • • • 

274 Q An Rh examination was done in 1946 at that 
time routinely? A Not routinely on all patients. 

It was done on all female patients but not on all male 
patients. 
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Q Bnt on female patients, an Rh was a routine matter 
to be done ? A For the hospital, yes. 

Q You know, as a matter of fact, it was routine to do j 
it on all donors when they are female patients but your j 
laboratory did not do an Rh on Mrs. Phillips for this trans-! 
fusion? A Because we found her to be a positive and. 
we don’t do it on the recipient if the recipient is a positive, j 
Q So, if you have a positive on the recipient, you do not! 
need an Rh on the donor? A No. 

Q Were you present when the transfusion was | 
275 stopped on Mrs. Phillips? A No, sir, it was 
stopped before I went up. 

Q Was she having the reaction when you were called?! 
A Yes, sir. 

MR.BRESS: That is all. 

Redirect Examination 

BY MR. DOHERTY: | 

Q Miss Phipps, Mr. Bress stated that after you showed | 
him this (indicating) that it showed Dr. And visited under! 
8 o’clock. A No, it does not. 

MR. BRESS: I said the entry was on 8 and 9 both. 

BY MR. DOHERTY: ' j 

Q Where does that appear? A Just under 9 o’clock. 
MR. BRESS: Isn’t the notation under — you go ahead 
and I will examine her later. 

MR. DOHERTY: May I show this to the jury? 

THE COURT: Let the jurors see it. 

MR. DOHERTY: It shows 8 and 9 — 

THE COURT: Just show it to them, Mr. Doherty. 

MR. DOHERTY: All right. j 

(The record was shown to the jury.) 

THE COURT: It is lunchtime and I will withdraw thatj 
and show them after lunch. 

• • # • 

I 

MR. DOHERTY: I will show this record to th4 

I 
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jury, if Your Honor please. May I show them, when I 
start, where this notation is? 

THE COURT: You may show them the portions that 
you want them to look at. 

MR. DOHERTY: I will show them this begins at 8 
o’clock, then 9 and so forth, and this is the statement I want 
the jury to see and I will pass it around or any part of if 
they want to see. 

(The record was exhibited to the jury.) 

MR. DOHERTY: That is all. 

Recross-Examination 
BY MR. BRESS: 

Q Miss Phipps, I asked you some questions about what 
time you got to the hospital and how long after you got 
there Dr. Aud arrived. This record shows that the 8 
o’clock entry covered entries that go right down to the line 
that ends there. Can you tell where, by looking at it, 
278 the 8 o ’clock entries begin ? A At 9 o ’clock the new 
entries begin. 

Q Do you know why the entry that Dr. Aud visited is 
in red ink? A We always do that. Any visits by doctors, 
anything of any importance, are put in in red. 

Q Isn’t it a fact that you testified very definitely in your 
deposition — 

THE COURT: Read the deposition, Mr. Bress. 

MR. BRESS: Very well. 

BY MR. BRESS: 

Q (Reading) 44 From the time the order was given by 
Dr. Aud until the time that Mrs. Phillips died, did you see 
her? 

“A Yes, sir. 

4 4 Q When did you see her ? 

44 A Well, it was about 8 o’clock. I had been off for the 
evening and I walked in just as they were phoning for the 
intern to come up. It was about 8 o’clock when we went 
up.” 

A Yes, sir. 
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280 Q (Reading) t 'What else did yon observe, in 
addition to what yon have already stated ? 

“A I don’t think there was anything else at the time, j 
‘ 4 Q What was done ? 

281 “A Her physician had already been called and he j 
came in. She was given the drags that he ordered. ! 

“Q How long after yon arrived in her room did her ! 
physician arrive? 

“A Oh, I don’t know. It was a matter of probably 15 
or 20 minutes.” 

Why do yon say today that if yon went to her room at 8 | 
o’clock and Dr. And arrived in 15 or 20 minutes, why do yon j 
say now that it was about 9 o'clock when he arrived? A | 
Well, I arrived home at 8 o’clock and this was going on i 
when I went in and the conversation with the doctor over j 
the phone when some orders were given, I heard that, and j 
then I w-ent up with them. It all consumed minutes. Ev-! 
erything wasn’t done in one second. 

Q Didn’t yon say yon immediately went up to her room? 
A I said when I walked in the phone message came thatj 
the patient was bad and Dr. Zaontz called Dr. And andj 
when he finished that conversation, we went up. 

Q Yon testified as I read it, is that correct? A I ex-! 
pect so. Yon worried me so. | 

Q Pardon? A Yon had me so mixed np. I expect I| 
testified that way if yon have it down. I 

THE COURT: I think yon are wasting a lot of time, i 

MR. BRESS: All right. j 

• • • • 

282 BY MR. BRESS: j 

Q Didn’t you testify in the deposition, in re¬ 
sponse to the following questions in the following way: 

“Q Was Dr. Cajigas in on that laboratory examina¬ 
tion before the transfusion was given ? 

‘ * A Oh, no, he does not do them. 
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“Q Who supervised Mrs. McPherson in the mak- 

283 ing of the laboratory examination for blood match¬ 
ing purposes? 

“A She is a technician. She does not have any super¬ 
vision. 

“Q There is no supervision? You rely on her alone? 
“A Why, certainly.” 

And then I asked you the following question: . 

“Does the record show when the blood samples were 
taken and submitted to her for laboratory examination 
“A I don’t think so. I don’t know why they would. She 
takes them herself, and takes them right down and tests 
them. 

“Q Is it customary practice for the technician to take 
the blood from the patient? 

“A Yes, sir. 

* 4 Q And from the donor ? 

“A Yes. 

“Q Is there any doctor that supervises the taking of 
the samples from the patient and the donor? 

“A No, sir. 

“Q Mrs. McPherson took these samples. 

“A Yes, sir. 

“Q And then went to the laboratory and made 

284 her- own analysis, and then made a report as to what 
the blood types were? 

“A Yes, sir.” 

Did you so testify? A Yes, sir. 

• • • • 


Redirect Examination 
BY MB. DOHEBTY: 

Q Miss Phipps, when you meant no one supervised, did 
you mean direct supervision? A That immediate test. 

Q You meant immediate supervision of that test? A 
Yes. 
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MR. DOHERTY: That is all. 

(Witness excused.) 

i 

• • * • 

i 

Jaimes I . Boyd 

was called as a witness on behalf of the defendant and, be¬ 
ing first duly sworn, was examined and testified os follows: | 

j 

Direct Examination 

BY MR. DOHERTY: i 

Q You are Dr. James I. Boyd? A Yes, sir. 

Q Dr. Boyd, are you a practicing physician in the j 

285 District of Columbia or Maryland? A Both, yes, | 
sir. 

Q Where did you study medicine, Doctor? A George j 
Washington. 

Q When? A From 1922 to 1926. 

Q Dr. Boyd, did you intern any place? A Yes, sir. | 
Q Where? A I interned at George Washington. ( 
Q For how long? A About a year and a half. 

Q Have you been out in general practice since that! 
time? A Yes, sir. 

Q And have you specialized in any particular branch, 1 
of medicine at all? A I am Medical Examiner for Prince! 
Georges County. I specialize in that field. 

Q What does the Medical Examiner have to do? Aj 
The Medical Examiner has to investigate the cause of death j 
in certain classes of deaths that occur in the State of Mary- j 
land. 

Q And in your investigation, what do you have to; 

286 do? What do you do? A Determine the medical 
cause of death. 

Q How would you do that, Doctor? A It depends on 
facts and circumstances. Some we determine by the facts 
and history and others we do by autopsy and other techni-j 
cal methods. 


i 
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Q How can von definitely ascertain the canse of death? 
A Usually by autopsy. 

Q Why do you have to have an autopsy to ascertain 
that fact? 

MR. BRESS: He did not say they had to. He said 
“usually”. 

BY MR. DOHERTY: 

Q When you say “usually”, what do you mean by that, 
Doctor? Is it necessary in every case to ascertain the cause 
of death? A No, sir, not necessary in every case; if I 
may cite a case: We run into a man who has been decapi¬ 
tated and we do not need to go any further to know that is 
the cause of death. However, if we find a man who is just 
dead with no other circumstances connected with it, the 
only way you can do that is by autopsy and such other in¬ 
vestigations as may be necessary. 

Q How long have you been in this official position, 
Doctor? A Since June 1,1939. 

289 Q Doctor, in the hospital record that has been 
introduced in evidence, there is the recording of a — 

MR. BRESS: I submit, if the Court pleases, we have 
discussed this at the bench and this .is a violation of the 
Court’s ruling. 

May we approach the bench? 

THE COURT: Very well 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

MR. DOHERTY: The X-ray report disclosed a lobar 
pneumonia. He says “Probable” on the X-ray report. I 
am asking if there is a possibility that that would be an 
embolism. 

MR. BRESS: That may be objectionable. I had 
thought, when you started off your question by reference 
to the record, I thought you had reference to the paper 
which was a self-serving letter that was written by some¬ 
body in the hospital and you have that letter in the file. To 
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avoid that, I think the letter ought to be removed from the j 
file. All of the rest of that is the hospital record. 

THE COURT: There is no objection that I can see — 

MR. BRESS: No, not to that but I think, to avoid that, 
would Your Honor instruct counsel, since all of that is in j 
evidence except that one carbon copy of a letter in that! 
folder — 

290 THE COURT: He has not asked about that yet j 
MR. BRESS: I thought he was asking about that. 

MR. DOHERTY: If he would only wait until I asked 
the question, he would know what I am asking. He has| 
been interfering all the time. 

THE COURT: I think he anticipates what you are ask¬ 
ing sometimes. 

MR. BRESS: That is the letter (indicating). 

THE COURT: I think this is not properly a part of the 
9hospital records, I mean so far as any evidence is con¬ 
cerned. 

MR. DOHERTY: That is all right I am not going t<^ 
refer to that I don’t do that 

MR. BRESS: Since this record may get before the jury 
in the course of the balance of the trial — j 

THE COURT: They have not read this record. 

MR. BRESS: No, but it is all in evidence, and I would 
like that letter removed from the file. 

THE COURT: I will exclude that from admission as 
evidence. 

MR. DOHERTY: That is all right I am not going to 
produce it 

MR. BRESS: Mr. Doherty, while we are here, I object 
to any questions relating to a conference of doctors that 
the Homeopathic Hospital may have gotten together a 
month or two after this accident to discuss it 

291 MR. DOHERTY: Dr. And said there was not any 
such thing and I laid the foundation for that. I 

have a right to show he was lying, which I expect to show, 
by a lot of other doctors. 


i 
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MR. BRESS: If you want to show there was a confer¬ 
ence among a number of doctors and Dr. And was there, 
that is one thing but, as far as what was discussed at the 
conference, I think that would be highly prejudicial. 

THE COURT: If Dr. Aud said anything at that confer¬ 
ence which was contradictory of what he said on the wit¬ 
ness stand, it might be admissible if the proper foundation 
has been laid. 

MR. DOHERTY: I tried to do it and you refused. 

MR. BRESS: I objected to any interrogation of Dr. 
Aud as to what took place at the conference and the Court 
sustained my objection. 

THE COURT: I sustained your objection on the theory 
that the testimony was about what other doctors said but if 
he himself said anything at that time which was contradic¬ 
tory to what he testified to, it is admissible. 

MR. BRESS: That would be correct. I would not ob¬ 
ject. There was no such foundation laid. 

THE COURT: But you stopped him from laying the 
foundation. I think perhaps if you wish, he should be re¬ 
called for further cross-examination. 

MR. BRESS: If he wants to lay the foundation 

292 by recalling him, that is a different matter. 

MR. DOHERTY: I tried to lay the foundation. 

THE COURT: I misunderstood what you were attempt¬ 
ing to show. 

MR. DOHERTY: I would like to have Dr. Aud brought 
back. 

THE COURT: Yes and that will be further cross-exam¬ 
ination. 

• • • • 

BY MR. DOHERTY: 

293 Q Doctor, is there any difference between lobar 
pneumonia and virus pneumonia? A Virus pneu¬ 
monia is the designation given to a particular type of 
pneumonia. The actual origin of that is unknown, sup¬ 
posedly a virus, but I do not think anyone is too positive 
about that. 


Q It is different from lobar pneumonia, isn’t it? Aj 
Lobar pneumonia is generally specific and due to a particu¬ 
lar germ. 

• • • • 

297 MB. DOHERTY: I want to show that the only 
real way and the only honest way to ascertain the 

cause of death is by an autopsy and I thought by a few ex¬ 
amples where people had certain facts and they thought! 
death occurred one way and by an autopsy it was caused 
by something else — 

THE COURT: I think you had testimony that the only] 
sure way is by autopsy. I think Dr. Hunter testified to 
that himself. I don’t think you need any further testimony] 
on that. That was testimony offered by the plaintiff. 

MR. DOHERTY: Yes; but we have the other doctor’^ 
statement to which he stated the opposite. 

THE COURT: If you want to ask him if the sole 
method of determining accurately the cause of death is by 
autopsy, you may do so. 

BY MR. DOHERTY: I 

298 Q Will you answer that question, Doctor? A ij 
will have to answer it the way I did before where the 

cause of death is not apparent except, for instance, where 
a man has his head cut off, as I stated previously, then ah 
autopsy is the only possible way that I know of to posi¬ 
tively determine the case of death. 

Q Doctor, how could you tell whether certain liquid is 
bloody urine? How would you find that out? How would 
you ascertain that fact? A By two ways; either by mi¬ 
croscopic examination and seeing the red blood cells in the 
urine or by some chemical test such as benzidine which is 
sensitive to urine. 

Q I will ask you also, Doctor, how would you ascertain 
the cause of death in a case where it is claimed that there 
is a transfusion reaction? A By autopsy. 
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299 Cross-Examination 

BY MR. BRESS: 

• • • • 

300 Q Doctor, did yon ever see a case of a violent 
transfnsion reaction? A No, sir, I never had one 

of those. 

Q Did yon ever study the Rh factor? A Jnst 

301 superficially. I mean I depend upon others to take 
care of that part, the technicians. 

Q Have yon ever made an autopsy of a person who died 
as a result of a transfusion reaction? A No, sir. 

Q If you made an autopsy, how could you determine 
whether or not the person died from a transfusion reaction 
or is it a fact that you would not know how to determine 
that? A Yes; I think I could arrive at a reasonable con¬ 
clusion, first of all by the complete autopsy and the general 
appearance of all the organs and by your microscopic fol¬ 
low-up particularly of the kidneys. 

Q Will you state what are the microscopic changes in 
the tissues that you would do on autopsy that would deter¬ 
mine whether or not a person died from a blood transfu¬ 
sion? A The changes that I have seen were primarily in 
the kidneys where you have a filling and the tubules are 
filled with a light material. They look like — a little like 
bichloride of mercury. 

Q You have never made an autopsy of a person whose 
death was caused by — A No, but I have seen the kidneys, 
autopsies done by others. 

Q Kidneys of persons who died of transfusion reac¬ 
tion? A Yes, sir. 

302 Do you know what is the effect and what would be 
found on an autopsy of a person’s blood if they died 

as a result of a transfusion of Rh positive blood when the 
person, the recipient, was Rh negative and was not com¬ 
patible with Rh positive blood? What would you find in 
the blood stream? A I don’t know. I have never done 
that. 
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Q So in this case, if you had made an autopsy, you | 
don’t know enough about the effect of a transfusion as the j 
cause of death to be able to show on autopsy that that was i 
or was not the cause? A Is that a question or are you 
telling me ? j 

Q You could not tell from your autopsy whether it was 
or was not the cause? A I am telling you that I believe j 
I could. j 

Q But you have never done one? A That is right. 

Q Just one other thing, Doctor: You mentioned a mo- j 
ment ago that one of the things that you would look for 
would be the damage to the kidneys? A Yes, sir. j 

Q And that damage to the kidneys is what is well ac-l 
cepted in the medical profession as damage resulting from j 
incompatible blood? A There is a type of kidney — I 
don’t believe it is distinctive of what you find in the' 

303 incompatible blood reaction. 

. Q When you find damage to kidneys, is the fact; 
that there is damage to kidneys shown by the symptom off 
passing bloody urine? A Yes, I believe that that would. 

Q Do you know that a temperature of 107 is one of the 
symptoms of a violent transfusion reaction? A Yes, that 
is one of them. 

Q Do you know that irrationality is a symptom of a 
transfusion reaction or do you not know that? A I be^ 
lieve that occurs in the transfusion reaction but it occurs in; 
a great many other things too. j 

Q Sure, you have bloody urine as a result of infection ? 
A That is right, yes. j 

Q A person can have a temperature of 107 without hav r 
ing a blood transfusion? A They certainly can. 

Q They can have a chill without having a blood trans¬ 
fusion? A That is right. j 

Q They can be restless without having a blood trans¬ 
fusion? A Yes. 

Q And they can have intermittent pulse without 

304 having a blood transfusion? A They certainly can. 

Q But a person who is a practicing physician and 


► 
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who has a patient who has only a slight infection of a lung 
and he decides to give her blood to help her get on her feet 
a little faster and there is nothing else wrong with the pa¬ 
tient, the patient is otherwise perfectly healthy, a person 
like that can form a professional opinion as to what the 
cause of death is, can’t he, without the necessity of an au¬ 
topsy even though an autopsy, in your opinion, would be 
conclusive? A I think he can. He can select one of a 
number of possibilities and say now this, because we have 
thus and so, is the answe'r, but that is not the only answer 
because I don’t believe that the man has all the facts in his 
possession. He adds up what he has and what he does not 
have he cannot add up. 

Q You mentioned meningitis. A person who has menin¬ 
gitis and who has been under the care of a physician for 
some time, there would be symptoms of meningitis that 
could be detected, could it not? -A If it was prolonged, 
yes, sir. Some meningitis, though, are rather explosive in 
their effect, and they do not have much time to develop 
symptoms. 

Q And almost anybody can have a heart attack at any 
time? A That is right. 

305 Q And that is what you mean by a vascular re¬ 
action? A Well, I was thinking particularly of a 
cerebral vascular reaction but the other statement is true. 
People in the proper age group, that happens with them 
every day. 

Q Ordinarily a healthy woman in her middle thirties, 
without being ill, who catches a cold and has a slight infec¬ 
tion in one lung does not have a vascular reaction? A 
Yes, but all those facts that you mentioned would not guar¬ 
antee that she would not have them either. 

Q That is right. It is possible for the human body, 
f rail as it is, to be damaged by any number of a thousand 
different things ? A That is right, yes, sir. 

Q And you medical men rely on your training and prac¬ 
tice to use your best judgment from all the symptoms that 
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you see and all the knowledge that you learned to form an j 
opinion as to what causes death, isn’t that correct? A 

That is right. j 

• • • • 

307 • John B. Ross , 


» 


was called as a witness on behalf of the defendant j 
and, being first duly sworn, was examined and testified as ! 
follows: 

| 

Direct Examination l 

i 

BY MB. DOHERTY: | 

Q Doctor, your name is John B. Ross? A Yes, sir. 

Q With offices at 1150 Connecticut Avenue? A Yes,! 

sir. | 

Q You are a practicing physician in the City of Wash-1 
ington? A Yes, sir. 

Q How long have you been practicing here, Doctor? A 
Since I got out of the Army in 1946. 

Q Where did you go to school? A Johns Hopkins. 

Q When did you graduate? A 1940. 

Q How long were you in the service? A Two years- 

Q Have you specialized in any particular branch of 
medicine? A I have specialized in blood diseases since 
1943. i 

m i 

Q What have you done in your education in spe- 
308 cializing in that particular branch? A I took $. 

year of research at the Boston City Hospital under 
Dr. Cassell in the year 1943 to 1944, and I was in the Army 
for two years and all my assignments were concerned witli 
blood and blood transfusions. Since my discharge from 
the Army, I have devoted the major portion of my time tp 
blood diseases in private practice. 

Q Were you in charge of the Red Cross blood bank in 
the City of Washington? A I was until the 15th of No¬ 
vember. 

Q Did you start that yourself? A Yes, sir. 


i 

i 
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Q Doctor, in your line have you had many transfusions? 
A Yes, sir. 

Q And given very many transfusions? A Yes, sir. 

Q Have you yourself personally checked various bloods 
for the Rh factor? A Yes, sir. 

Q And have you studied that at all? A Yes, sir. 

• • • • 

310 Q Doctor,‘if you used an Rh serum looking for 
the Rh positive or the negative, would competent 

technicians make errors ? A Yes, sir. 

Q And why would they make an error, that is, an hon¬ 
est error as to what was shown on that tube or on the slide? 
A There are many reasons for errors. Actually, you must 
realize that Rh typing is -not a simple procedure. For ex¬ 
ample, during the war the Army and the Navy typed sol¬ 
diers as to whether they were A, B, AB or 0 and they made 
10 percent of errors. That method of blood typing is much 
simpler than the Rh so you would naturally expect in the 
general run of technicians that the percentage of error 
among Rh typing would be higher. 

There are several reasons that it is difficult. First, the 
reaction is not a rapid reaction. It is somewhat slow 

311 so the time factor is somewhat involved. Secondly, 
it involves certain conditions in doing the tests. 

Thirdly, the materials used in the tests deteriorate easily. 

Q And that changes the findings? A Yes, and they 
become contaminated readily. 

Q Doctor, you say a competent technician takes one 
blood and using one serum could get a certain finding? A 
Yes. 

Q And another technician at a later time using the same 
blood and serum could obtain a different result by the read¬ 
ing, is that right? A Yes, sir. As a matter of fact, that 
is quite common. 

Q It is quite common? A Yes. 

• • • • 
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312 Q I will ask you if this one would be all right. I 
will ask you first if you know Dr. Tomas Cajigas ? A 

Yes, sir. 

Q • Who is he? A As I understand it, he is a patholo¬ 
gist who has a laboratory at 1801 Eye Street and he is also 
a pathologist to the Homeopathic and Columbia Hospitals, j 
Q I will ask you, Doctor, in ascertaining the Rh factor ! 
if this would be a proper technique: 

“To determine the Rh factor, I took two drops of venous j 
blood and put it into a test tube containing 2 cc. of normal j 
saline. I washed the cells three times with normal saline j 
and made a 2 percent cell suspension; take 2 drops of the j 
cell suspension and 2 drops of anti-Rh serum, then incubate j 
it at 37 degrees Centigrade for one hour. It is then spun 
for one minute at low speed and then read microscopically.” j 
Would you say that that technique is proper? A For| 
certain serums, that technique is proper. 

Q What serums would that be? A Serums contain-' 
ing the agglutinin antibody. 

Q What do you mean by agglutinin antibody? A The! 
agglutinin antibody reacts when the cells are suspended in! 
saline as you have described. 

313 Q And if the directions directed that you do; 
that — could you tell, Doctor, by looking at these 

directions as to whether or not that is that type? A I| 
happen to know the man who owns the organization that! 
sells this serum. It is Dr. Alexander Wiener who discov¬ 
ered the Rh factor and, having read most of what Dr. Wie¬ 
ner has written, I would suppose that this serum contained] 
the agglutinin type of antibody. I think that would be a 
very reasonable assumption. 

Q And this technique I read to you would be proper 
under those circumstances? A Yes, sir. ] 

• • • • 

319 BY MR. DOHERTY: j 

Q Does death result very often? A Not very 


often. 
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Q From transfusion of incompatible blood? A From 
incompatible blood, the death rate is about 40 percent. 

Q Doctor, how can you ascertain that death was 

320 caused by incompatible blood ? A In the first place, 
you cannot always ascertain it but usually the pa¬ 
tient dies several days later, from four to fifteen days, say, 
and the patient dies because his kidneys are blocked. He 
dies a kidney death. However, occasionally a patient dies 
within a few hours following the administration of blood 
and he usually dies at that time as a result of shock so that 
if he dies within a few hours and it is a result of the trans¬ 
fusion, he dies a shock death. If he dies several days later • 
as a result of the transfusion, he dies a kidney death. 

Q How do you ascertain, actually, the cause of death? 

A If the patient dies within the first few hours and dies 
with the clinical symptoms of shock, your best evidence is 
in the laboratory and prior to death? 

Q Can you ascertain it after death? A I am not a 
pathologist but I believe that the symptoms of acute shock 
are not always readily apparent pathologically. 

Q Doesn’t the incompatible blood do something to the 
blood in the patient that would be discernible by laboratory 
tests? A Asa rule, yes. 

Q If blood was taken from the patient after death, ■ 
would it disclose a hemolysis or something indicating 

321 that condition? A Let me show you — the best 
evidence for incompatibility is agglutination between 

donor and recipient. 

Q That is shown in the blood, isn’t it? A Yes. 

Q You would find that after death, would you not, if the 
blood was taken after death immediately? A Yes, you 
would, as a rule. 

Q It would show that there was an agglutination of the 
cells or something in there that would indicate that death 
was due to that particular thing, is that right? A You 
cannot make that statement. 

Q What? A I could not make that statment simply 
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because there is incompatibility in the laboratory between 
’ the recipient’s blood and the honor’s blood. That does not ' 
mean that is the cause of death. 

Q No, I don’t mean that. I mean if the blood is taken j 
afterwards, wouldn’t the blood show after death, the blood j 
that is in the patient, would that show anything as to the j 
cause of death? A That would only give you some evi- j 
dence. 

Q It would give you some evidence, though? A Yes. | 

i 

• • • • 

i 

324 Q What evidence is there with respect to the ] 
relationship between the transfusion and death if the j 

anti-Rh agglutinins on the examination of post-mortem j 
blood shows a positive 1:32? A That depends on what! 
was the type of donor blood. 

Q If you want that information, the donor was Rh posi-1 
tive and the donee, the recipient, was Rh negative immu- j 
nized by two prior childbirths. 

MR. DOHERTY: If Your Honor please, that is notj 
saying it all. We have testimony also that she was Rh| 
positive so you would have to take all of that in there be- j 
fore you could put the question to an expert. 

THE COURT: I overrule the objection. 

BY MB. BBESS: j 

Q Answer it on the basis of what I said. Doctor. Aj 
Would you tell me which of those seven Rh types she was,j 
which of the seven was the donor? • • ! 

Q Donor was Rh positive. The donee was Rh| 

325 negative. A For all three of those? j 

Q Yes. A Do you happen to know what thej 
specificity of this agglutinin is? 

Q All I can state is that the Rh negative blood was seen| 
to contain Rh antibody agglutinins of 1:32, and let me fol¬ 
low that up with this statement: That that renders the! 
blood incompatible with any Rh positive blood? A No,| 
sir, not from the evidence you have given me. 
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Q And if incompatability with Rh positive blood de¬ 
veloped, these antibodies from previous childbearing or 
from unrecorded transfusions, such incompatability could 
explain completely the cause of the transfusion reaction 
.and death? 

MR. DOHERTY: That is the statement of Dr. Hunter 
and I move it be stricken. 

THE COURT: I overrule the objection. 

BY MR. BRESS: 

Q Answer if that is a correct statement A If the 
statement is correct? 

Q Yes. A I disagree with the statement. 

Q Were you, in November, 1946, in the employ of Dr. 
Oscar B. Hunter? A No, sir. 

Q Were you connected with Dr. Oscar B. Hunter 
326 after 1946? A Which Dr. Oscar B. Hunter do you 
mean? 

Q Junior. A Yes, I have been associated with Dr. 
Oscar B. Hunter, Jr., since January, I think, or February, 
1948. I have forgotten whether it is ’47 and ’48. Let me 
think — 

Q Have you been with him a year or two years? A 
About two years —1947. 

Q In November, 1946, Dr. Oscar B. Hunter, from your 
knowledge, knew how to make an Rh examination, did he 
not? A Yes. 

Q And in determining blood for anti-Rh, a pathologist 
could determine what the Rh agglutinins were and the fact 
that they were positive of 1:32 is a definite finding, is it not? 
A Yes. • 

Q An affirmative finding? A Yes. 

Q Will you tell the jury what is the significance of such 
a positive finding? A It simply means that the person 
whose blood possesses it has been sensitized, that is, to the 
Rh factor. 

Q Does it indicate the extent to which the person was 
sensitized? A No, it does not. 
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Q Wliat is the significance of it being a relation- ] 
327 ship of 1:32 as against a relationship of 1:50 or 
1:100? A In the light of our present knowledge, I 
don’t think any significance could be attached to that. 

Q In November, 1946, did the anti-Rh agglutinins for j 
anti-Rh titre showing a positive of 1:32 indicate anything? ! 
A It indicates what I told you that the person whose ! 
blood has that titre has been sensitized to the Rh factor, 
at least one of the Rh factors. 

Q If it shows that the person has been sensitized, what j 
good does it do to know that the person is sensitized? A j 
It has two values. It is commonly used in pregnancy in an j 
attempt to predict a disease which may occur in the child | 
about to be bora and it is used in the blood transfusions to i 
help tell whether the donor and recipient bloods are incom- ! 
patible. 

Q And a person with that type of blood, a woman, 
should not be given a transfusion of Rh positive blood? A 
That is true. 

Q And to give such a woman Rh positive blood is likely 
to cause her death? A It may cause her death. 

Q And that was well known in 1946? A That is right. 

• • # • 

329 Q All right. It is well established, well recog-1 
nized in the medical field and was so in 1946, that an 

7 I 

Rh positive husband who has a wife who is Rh negative! 
or Rh°, prime and double prime, that by the delivery dur-| 
ing the process of carrying two children and delivering two 
children, the mother develops antibodies as a result of that 
process? A No, sir, that is not true. 

Q That is not true? A May I explain? 

Q Yes. A I forget the statistics of these things but 
only 5 percent of women who are Rh negative and who have 
Rh positive husbands ever develop the Rh antibody. I can 
cite my own personal case — maybe that is out of order,, 
excuse me — but nevertheless, most women who are Rh 


i 

i 







118 


negative and who have Eh postive husbands do not become 
sensitized to the Eh factor, do not develop the Eh antibody. 

Bnt it is common knowledge that those who are Eh 
negative do sometimes develop antibodies? -A That is 
true. 

Q And it is because that is so likely to happen that the 
medical profession has made it routine now to check for 
the Eh before giving such a woman a blood trans- 

330 fusion? A That is not so likely to happen as you 
state, sir. I have told you that only 5 percent of such 

women develop antibodies. 

Q Five perecent of Eh negative women? A Yes, sir. 

Q Or 5 percent of all women? A Five percent of Eh 
negative women who have Eh positive husbands. 

Q The fact is, however, that those who develop the anti¬ 
bodies through the process of having children, they run the 
risk of transfusion reactions if they are given Eh positive 
blood? A That is true. 

Q And that kind of a reaction may be so violent as to 
cause death? A That is true. 

Q If death follows, as I understand your testimony, 
within a few hours, that death is immediately produced by 
the shock which results from the transfusion reaction, is 
that correct, or shock produced by the transfusion reaction 
but if it lasts several days, death immediately follows from 
a breakdown of kidneys? A If the death is due to the 
transfusion — 

Q Eeaetion. A What you say is true. 

331 Q The symptoms, you started to tell us what 
those symptoms were on Mr. Doherty’s examination 

and you got as far as chills and fever and sometimes pain 
in the back, not always, and you were then diverted to 
something else. Will you state whether or not these are all 
additional symptoms: Eestlessness. Is that not recognized 
ns one of the symptoms of transfusion reaction ? A That 
may be a symptom of shock. 

Q Intermittent pulse? A Not as a rule, no. 
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Q Is intermittent pulse one of the symptoms of shock, j 
A Not as a rule. 

Q Have yon see transfusion reactions where there have | 
been intermittent pulses? A No, I have not, sir. 

Q Have you see any violent transfusion reactions your- j 
self? A Yes, sir. 

Q That resulted in death? Have you? A I am think- ! 
ing — I am thinking of the patients that I have seen per¬ 
sonally. 

Q Yes. A Yes. j 

Q Have you seen in any of those that died during the j 
reaction—did you have occasion to take their pulses? ! 

332 A Yes. j 

Q Do you recall what the effect of the reaction j 
was on the pulse? A The ordinary effect of shock. 

Q And that makes the pulse weaker and weaker until I 
the person expires, is that correct? A It makes the j 
pulse weaker and weaker but the patient does not neces- | 
sarily expire as a result. The pulse may return. 

Q But if the patient does expire the pulse, in extremis, j 
becomes progressively weaker? A Yes, of course you j 
would expect that, wouldn’t you? If the patient dies, you j 
would naturally think the pulse — ! 

Q I couldn’t understand why you had any doubt about j 
it. “Bloody urine”, is that one of the symptoms? A 
Well, I don’t like to ask you for a definition of terms all] 
the time, sir. If the urine has hemoglobin in it, it may] 
be a symptom of a reaction but if it has red blood cells ! 
intact it is not. Both of those terms are used for bloody 
urine. ] 

Q And depending on how you use the term, bloody urine! 
would be one of the symptoms? A Yes, depending on 
whether it is hemoglobin or red cells. 

333 Q Tell me the other symptoms. A The com¬ 
monest ones are pain in the back — ] 

Q As a matter of fact, on your direct examination with 
respect to pain in the back, Doctor, didn’t you say tha^ 




not always but occasionally they have pain in the back? 
A Did I use the term ‘ ‘ not always ’ ’ ? 

Q Yes, that is what I have here, “Not always”. A 
Why are you picking me up on it? 

Q Well, because I am sort of telling you what the 
symptoms are. I would rather you would tell the jury 
what the symptoms are. A As I told you, some patients 
with transfusion incompatibilities may have no symptoms 
and some have very severe symptoms and there are grada¬ 
tions between those two extremes. 

Q I think we understand that, Doctor. You have 
mentioned chills, fever, pain in the back, not always. You 
have told us the extent to which you agree on restless¬ 
ness, that that is one of the symptoms of shock. On inter¬ 
mittent pulse, you have explained what you want on that. 
With respect to bloody urine, if chemically it is one type 
or the other, that is one of the symptoms. Are there not 
other symptoms? A Yes. Another common symptom is 
feeling of pressure on the chest. 

Q Is irrationality or hysteria one of the symptoms? 
A Not in my experience. 

Q And high temperature, that would be one of 

334 the symptoms? A How high? 

Q 107. A Not in my experience or even in 
the experience of the literature. 

• • • • 

THE COURT: Gentlemen, you said you would have 
some instructions for me. 

MR. RRESS: Yes, Your Honor. 

THE COURT: The pre-trial does not state any ground 
of negligence as lack of care of employing anyone. 

335 MR. BRESS: I think the charge is negligence 
generally. It has always been one of our proposi¬ 
tions. 

THE COURT: It is not a general charge of negli¬ 
gence. The declaration is “As a result of the negligence 
and carelessness of the defendant by its agents, servants 
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and employees”, so I will not consider any other ground! 
for liability and neither at pre-trial was any .such sng-j 
gestion made. 

MR. BRESS: The defendant contends that it was made 
by a competent technician. 

THE COURT: It is not a question whether the tech-j 
nician was competent but whether she exercised that degree 
of care which could be ordinarily exercised by technicians. 
In other words, a man may be drunk driving a car and 
have a collision. The fact that he is drunk is not evidence 
of negligence in itself. 

MR. BRESS: Not unless that was the proximate cause 
of the injury. ! 

THE COURT: Yes, unless by reason of it but even 
then the question is whether he drove negligently or not. 
A drunken man may drive — 

ME. BRESS: Carefully— 

THE COURT: Whether he is driving carefully or not 
• he may be driving in the same manner as a sober man 
was driving. It might affect the probability of his being 
negligent. It certainly would affect his testimony} 
336 but I think, in this case, that is not the question. It 
is not a question of negligence at all. It is not in 
the pleading or pre-trial. 

MR. BRESS: Under the rules we have the right, and 
for the sake of the record I would like to move the Court 
to permit the pleadings ot be amended to conform to the 
proof on the ground that the case has proceeded to trial 
to this point on the theory that that is one of the issues 
in the case. 

MR. DOHERTY: If Your Honor * please, the only 
thing I say, there is no testimony here, even now, that 
there was any negligence — 

THE COURT: I will deny the motion because I don’t 
think it is involved. 


j 

i 

! 

i 

I 

I 
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• • • • 

342 John B. Ross 

resumed the witness stand and was examined and 
testified further as follows: 

Cro ss-Exarrdnation (Resumed) 

BY MR. BRESS: 

• • • • 

Q Dr. Ross, have you personally performed the 

343 technical procedures for grouping and testing and 
cross-matching of blood? A Yes, sir. 

Q You recognize that those procedures require a cer¬ 
tain amount of skill? A Yes, sir. 

• • • • 

344 Q As a physician . with some experience in a 
blood grouping, blood laboratory, what is your 

opinion as to how long it would take a high school grad¬ 
uate or person with two years of college experience to 
proficiently perform blood grouping and blood typing and 
cross-matching? A How much education? 

Q How much experience would it take after the com¬ 
pletion of high school and two years of college training 
to do this type of work? A Well, of course, that would 
depend on the individual, wouldn’t it? 

Q Yes. A But we are speaking of an average indi¬ 
vidual? 

Q Yes. A I should think with intensive training one 
to two months should be sufficient. 

Q By “ intensive training”, you mean intensive train¬ 
ing in these techniques under somebody’s supervision? A 
Yes, sir. 

Q Approximately how many tests would you think that 
it would be necessary for a technician to actually perfectly 
and completely perform before he or she is competent to 





do tests of Rh or blood grouping in the laboratory 
345 without supervision? 

MR. DOHERTY: If Your Honor please, I object 
to that. He has already answered. He said it would de¬ 
pend on the individual. He has already answered that to 
that effect. 

THE COURT: You may answer. j 

THE WITNESS: I cannot answer that question, sir. j 
I don’t know the answer. 

BY MR. BRESS: j 

Q Can you answer this question? Do you believe that j 
an average technician, without any extensive training in i 
Rh determination, could be proficient in the performance j 
of an Rh test by having done only six to twelve, without j 
supervision? A No, I do not. j 

• • • • 

i 

347 Q And in that connection, the technique that j 
should be followed with a particular type of serum, | 
say the test tube type of serum, is the technique applicable j 
to that type and not the technique applicable, say, to the j 
slide type, is that correct? A Not altogether. 

Q Is it a safe procedure to follow to always comply ] 
with the instructions of the manufacturer of the serum j 
who has tested that serum? A It is safe but not neces¬ 
sary. It depends, of course, on the individual who is 
doing the test, on his background and knowledge of pro- j 
cedures, doesn’t it? 

Q A person who has only done a few, six to twelve j 
tests, should follow the instructions of the manufacturer j 
of the serum? A Yes. 

THE COURT: Is that answer limited to those who j 
have only taken a dozen tests ? | 

THE WITNESS: That answer is applicable to anyone j 
who is not pretty well familiar with the procedures of the 1 
Rh factor. 
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BY ME. BBESS: . 

Q A person who has manufactured the serum and ex¬ 
perimented with the techniques available, that per- 

348 son is in a better position to deviate than a person 
who has not? A That is true. 

Q You mentioned yesterday, in connection with the 
type of serum involved here, that you either knew or had 
read considerably about Dr. Alexander Wiener, the con¬ 
sultant for the Certified Blood Donor Service? A Yes, 
sir. 

Q And he is the leading expert in this field? A Yes, 
sir. 

• • • • 

Q Where a technician who has performed only six to 
twelve tests without actual supervision, does it not assist 
such a person to avoid error in the results of the test if 
such a person follows the instruction of the manufacturer 
recommending that positive and negative controls should 
be done with each test? 

MB. DOHEKTY: If Your Honor please, I object to 
that question for this reason: The testimony here is much 
different from that. Mrs. McPherson said she did 

349 make six to twelve tests prior to that time. She 
didn’t know how many but she did it on the tech¬ 
nique she was directed to use by Dr. Cajigas who taught 
her what to do. She was following his instructions entirely. 

THE COUBT: I think this question is admissible. I 
overrule the objection. 

BY MB. BBESS: 

Q Answer the question. A The answer is yes. 

• • • • 

351 Q Is it not a fact that a person who is immunized, 
an Bh negative woman who takes Bh positive blood, 
you would expect, as a medical fact, if there is a clumping 
of that blood in a test tube or agglutination, you will find 
the same thing in the body? A Theoretically, that is true, 
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but it is so hard to demonstrate in actual fact that some 
people doubt it. 

Q In other words, people doubt it even by cutting j 

352 into vessels and taking a look at the blood? A Yes. j 

Q A post-mortem examination of the vessels in I 
which that occurs would not necessarily show that, you j 
mean? A That is true. j 

Q But it is the logical result that would follow? A Not ! 
necessarily. In other words, we have the laboratory evi- i 
dence of clumping but we do not have sufficient evidence 
that that clumping occurs in the body. 

Q Isn’t it recognized that in severe transfusion reaction j 
that clumping does occur in the smaller vessels, in the | 
capillaries, and that causes blocking? A That is not gen- | 
erally recognized, sir. There are many people who believe | 
that is the case, but there are others equally well qualified j 
who. do not. 

Q But it is recognized by some medical authorities? | 
A By some, yes. 

Q Doctor, if that occurs in the small blood vessels in 
our bodies, would it also be likely to occur in the small 
capillaries in the brain? A If the first assumption is j 
correct, the second assumption is apt to be correct, too. 

Q Isn’t the mechanism that controls the temperature! 
of our bodies in the brain? A Yes. 

Q And when that mechanism is impaired by a 

353 blockage of its blood supply, anything can happen; 
to the temperature? A I don’t see where you get j 

that assumption. 

Q Just answer my question. A I think that is purely 
hypothetical. | 

Q If you would just answer the question— 

MR. DOHERTY: If Your Honor please, may these 
hypothetical questions be placed on the testimony that we 
have in this case? I think they should be. 

MR. BRESS: Give me the medical chart— 

THE COURT: I think you may ask that question. 
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BY MR. BRESS: 

Q Doctor, temperatures of 103 and 104 are very com¬ 
mon in transfusion reactions, are they not? A They are 
very common in pyrogenic and hemolytic transfusions. 

Q By pyrogenic and hemolytic, you mean the transfu¬ 
sion that involves some blood incompatability or breaking 
down of blood? A No, I thought I made that clear yes¬ 
terday. Pyrogenic reaction, which is the reaction whose 
only charactristics are, as a rule, chills and high fever, 
may be caused by something extraneous to the blood itself. 

Q But it comes only with the blood transfusion? A A 
pyrogenic reaction? 

354 Q Yes. A No, you can induce it by injecting 
milk into a person or typhoid bacteria or anything. 

Q The pyrogenic reaction that I am inquiring about 
is no other reaction, as far as this case is concerned, other 
than that which accompanies a blood transfusion of incom¬ 
patible blood? A I don’t agree with that. 

Q You don’t agree with what? -A A pyrogenic re¬ 
action can occur with compatible blood as well as incom¬ 
patible blood. 

• # * * 

363 Q I don’t know that I covered this point with 
you, but is it a fact that immunization acquired as 
a result of pregnancy is frequently more severe—strike 
that—the reaction caused by immunization acquired as a 
result of pregnancy is frequently more severe than those 
which result from immunization caused by previous trans¬ 
fusions and doesn’t it follow from that that it is well 
accepted that it is imperative not to transfuse any woman' 
in whom the possibility of immunization exists without 
first properly determining her Rh status? A I believe 
both those statements are correct. 

• • • • 
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Redirect Examination 

366 BY MB. DOHEBTY: j 

Q Doctor, in pneumonia patients, does any anti¬ 
body ever show up in that that would come not from ! 
transfusions ? A In virus pneumonia, a quite common 
finding is an auto or cold agglutinin. 

Q Will you explain that? A An auto-agglutinin is l 
an antibody which reacts because of its name—it reacts j 
with the person’s own blood cells and it is quite common j 
in virus pneumonia and can have a very high titre or 
concentration and it also, of course, will react with all J 
other or most other cells of other people as well. j 

Q Is that true in lobar pneumonia? A That is not ! 
true in lobar pneumonia. 

Q It is only true in virus pneumonia? A That is 
true. j 

Q Will you state what the reaction from the antibody | 
is that you would find in the blood of a person who is | 
suffering from a virus pneumonia with other bloods 

367 being transfused into that patient? A The general j 
feeling has been that a person who has a cold agglu- j 

tiuin or auto-agglutinin is a very poor candidate for a i 
blood transfusion because they are apt to get reactions. 

Q That the ordinary person would not have, is that j 
right? A Yes. j 

MB. DOHEBTY: That is all. j 

THE COTJBT: Any further questions? 

MB. BBESS: Yes. j 

j 

Rear oss-Eexamination 

i 

BY MB. BBESS: I 

i 

Q Would these agglutinins be determined by laboratory i 
examination? A Yes. j 

Q That type of agglutinin would be determined by 
blood examination, you say? A That is right, yes. 

Q With respect to the matter of using a microscope, 


i 

i 
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there is no objection to ever using a microscope but if the 
instructions require you to make certain observations with 
the naked eye and then make observations under the micro¬ 
scope, it is not good practice to dispense with what the 
instructions say you should find by the naked eye observe* 
tion, is it? A Well, it depends on your experience. 

368 MR. BRESS: That is all. 

MR. DOHERTY: One more question: You would 
have to make a special test for that antibody referred to 
in the virus pneumonia? 

T HE WITNESS: Well, unfortunately, and I suppose 
it is relevant here, that antibody can be confused with the 
Rh antibody and, in fact, it has been true in my own 
experience. The test is made similarly to doing it for the 
Rh antibody. The only difference is in temperature con¬ 
trol. The temperature control in Rh antibody, as you know, 
is done in water bath quite frequently. The cold agglutinin 
is done at refrigerator temperature but between refrigera¬ 
tor temperature and the water bath which is body tempera¬ 
ture, when you take it out of the water bath the test 
immediately begins to cool off down to room temperature. 
Likewise, when you take the test out of the refrigerator 
it begins to heat up to room temperature so the two of 
them begin to come together so that quite commonly, at 
the time they are read by the technician, the Rh antibody 
test will be cooler and the cold agglutinin test will be 
warmer and either or both of them might become evident. 

MR. DOHERTY: You do that only in the virus case 
when you know virus is there? 

THE WITNESS: It is a diagnostic point for virus 
pneumonia. It is not frequently done by practicing 

369 physicians because usually they can make a diagno¬ 
sis on clinical grounds without reverting to labora¬ 
tory tests. 

• • • • 
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I 


Wyrth Post Baker 

was (sailed as a witness on behalf of the defendant and,j 
being first duly sworn, was examined and testified as' 
follows: 

Direct Examination 

BY MB. DOHERTY: j 

Q Your full name is Dr. Wyrth P. Baker? A That' 
is right. 

Q And you are a practicing physician in the City of 
Washington? A Yes, sir. 

Q How long have you been practicing here, Doctor ?j 
A About 15 years. 

Q Where did you go to school? A Hahnemann at' 
Philadelphia. 

Q Where did you intern? A At the same place. 

Q How long have you been in Washington? 
370 A I have lived here all my life. 

Q How long have you been practicing here? 
A About 15 years. 

Q Doctor, did you have an occasion, on the 21st day 
of November, 1946, to be at the National Homeopathic 
Hospital? A Yes. 

Q Did you at that time see a person by the name of 
Verona Phillips in the hospital? A I did. 

Q Was she your patient? A No. 

Q Who called you to take care of her? A The floor 
nurse. I don’t know her name. 

Q What was the reason for your being there? A I 
had another patient across the hall from this patient. 

Q Did you see Verona Phillips ? A I did. 

Q Do you remember approximately what time it was? 
A It was somewhere between 10:30 and 11, I should say. 

Q What was her condition when you saw her? A She 
was in a terminal phase. She was in a pulmonary edema. 
Her pulse was very weak and she appeared to be just 
about ready to die. 
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Q Who else was there, Doctor, if you remember? 

371 A At the time, the floor nurse was on duty. I 
don’t recall just who else. Dr. Graceffo was either 

there or came in shortly thereafter while I was trying to 
given an intravenous to her. 

Q Was there any other doctor there? A I believe not. 
Q Doctor, what did you do for her? A I attempted 
to give here an intravenous injection of glucose which had 
been ordered by someone else. 

Q Were you able to do that? A I was unable to. 

Q Were you there when she died? A Yes. 

Q When she died, who was there? A I think Dr. 
Graceffo was there though I am not sure and one or two 
other nurses. I believe the night supervisor, Miss Gleaton, 
was there and the floor nurse. 

Q Do you know Dr. And? A I don’t believe I do. 
I believe I have met him. 

Q There was no other doctor there besides yourself? 
A No other doctor there at that time, no. 

Q Did you see him there that evening? A No. 

Q How long did you stay there afterward? A I should 
say approximately half an hour. 

372 Q Doctor, from what you saw of the patient 
prior to her death, could you testify as to what she 

died from? A It would be impossible to testify as to the 
cause of death. 

Q Doctor, if she were your patient and you had seen 
that woman approximately at 9 o’clock, would you have 
left her under those conditions ? 

MB. BRESS: I object to the question. 

THE COURT: Sustained. 

BY MR. DOHERTY: 

Q Knowing the condition in which you saw her at ap¬ 
proximately 10:30, what would the ordinary competent 
physician do under those circumstances? 

MR. BRESS: I object to that question, if the Court 
pleases, on several grounds— 


THE COURTI sustain the objection- The question j 
is what would a physician in the District of Columbia j 
following the general practice have done. 

MB. DOHERTY: I tried to phrase it in that way. 
THE COTJBT: I don’t think you did phrase it that way. j 
BY MB. DOHEBTY: j 

Q Doctor, you have seen this chart, have you not? 
A Yes, sir. 

Q I am referring to the record as it shows from 8 j 
o’clock on on the evening of November 21, 1946, | 

373 showing the transfusion. You are familiar with | 

that? A Yes. | 

Q Knowing that history. Doctor, and also taking into j 
consideration the fact that you arrived there at 10:30 and 
not being your patient, what would the ordinary practicing j 
physician in the District of Columbia have done that eve-! 
ning for this patient? 

MB. BBESS: I object. That is not an issue in this | 
case, Your Honor. 

MB. DOHEBTY: It is. 

THE COUBT: Yes, I think it is an issue in the case. 
MB. BBESS: I submit that this doctor has not been j 
properly qualified as having known sufficiently about this 
woman’s history, or what his field of practice is. 

MB. DOHEBTY: It is just taking into consideration! 
what was there at that time from 8 o’clock on. 

THE COUBT: If he knows what was the general prac- j 
tice here in this neighborhood at that time, he can testify. 
MB. DOHEBTY: Will you answer, Doctor? 

THE COUBT: Has he so qualified? Doctor, are you| 
familiar with the general practice of physicians in the | 
District of Columbia at that time? 

THE WITNESS: Yes, I think so. 

THE COUBT: Very well, then let him answer. 

BY MR. DOHEBTY: j 

374 Q Will you answer that question, Doctor? A 
Judging by the history of the case as given me at 
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that time when I arrived, which was about, I will say, 
10:30— 

MR. BRESS: I object to that. 

THE COURT: No, I overrule the objection. 

MR. BRESS: A history given by whom, You rHonor? 
I don’t believe this witness has a right to testify on such 
histories given by the superintendent of the hospital. 

THE COURT: It depends considerably on whether that 
history is the same as the testimony. 

Proceed, Doctor. 

THE WITNESS: Of course, the only way I would be 
able to describe what I would do would be, not having seen 
the patient before, from the history given me by the nurse 
who was in charge at that time. 

The nurse stated that during the transfusion, the patient 
became quite violent, jumped out of bed and attempted to 
jump out of the window. The ordinary interpretation I 
would make from that would be that the patient had air 
hunger. 

BY MR. DOHERTY: 

Q Brought on by what? A I don’t know. There are 
a good many causes of air hunger. I remember when we 
were students it was possible to produce air hunger in a 
rabbit by injecting a large quantity of air into the 
375 vein. Another cause which is very common is pul¬ 
monary hemolysis. 

Q Will you explain that, please ? A Pulmonary hemo¬ 
lysis is a clot which lodges in one of the vessels of the lung. 
The symptoms produced vary entirely with the size of the 
vessel. I am not a pathologist so I won’t discuss that any 
further. 

If the history given me was correct, I would probably 
have attempted to restrain the patient in some way to 
give some sedative. The sedative might vary consider¬ 
ably, perhaps pantopon or dilandid or some other sub¬ 
stance. I might give some adrenalyn if I thought the 
reaction was allergic. 





MR. BRESS: If the Court pleases, I object to what j 
this doctor would have done. That is not the test. It is 
a question of what the patient received. 

T HE COURT: I sustain the objection. 

BY MR. DOHERTY: 


Q If you will state whether doctors in the District of 
Columbia would have done under similar circumstances? 
A I cannot state what they would have done. I would 
state what I would have done under the circumstances. 
Every doctor has his own method of treatment. 

Q What I mean is whether you would give some treat¬ 
ment and stay with the patient? A I definitely would 
stay with the patient in as severe condition as that until 
the patient improved. 

376 Q If that patient was in the condition you speak 
of at 9 o’clock that evening — 

MR. BRESS: If the Court pleases, Mr. Doherty knows 
that he is asking this man about what he saw when he 
arrived there first about 10:30. Now he is asking about 
a condition that existed at 9 as though this doctor had 
observed it. The testimony in this case shows that Dr. 
Aud left there after one hour; arrived between 8 and 8:15 
and left in one hour. What the condition was at 10:30 
and what this doctor would have done on the basis of that 
condition is not material here because Dr. Aud was not 
there and this doctor does not know what the condition 
was. 


MR. DOHERTY: This record is in evidence and we! 
have the testimony of Miss Phipps that he stayed only; 
three or four minutes. This record shows what happened j 
at 9 o ’clock. I want to know if this doctor, if he was there 
or the ordinary practicing physician knowing that, would! 
have left that patient. 

MR. BRESS: I object to the question, Your Honor. 

THE COURT: What is the ground of your objection? 

MR. BRESS: The ground of my objection is that the 
doctor is basing it upon the history that he received and 
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what he observed as the condition at 10:30. There is no 
showing that that condition existed at the time Dr. And 
was there and, therefore, what his conduct would 

377 have been at 10:30 is not explainable of Dr. Aud. 

MR. DOHERTY: Dr. Aud said he was there 
until 10 o’clock. We have the history. Dr. Aud had the 
same history. He got it from the same source that Dr. 
Baker got it from. 

MR. BRESS: If you want to submit what the history 
was between 8 and 9. She had a chill and was restless. 
That is all. You are not talking about that. You are 
talking about her trying to jump out of the window at 
10:30. 

MR. DOHERTY: No. 

MR. BRESS: There is no testimony. Dr. Aud did not 
know that. Here is the record. If you are talking about 
the'record, let’s stick to the record. 

BY MR. DOHERTY: 

Q Knowing the condition when you arrived there, Doc¬ 
tor, what would you have done under those circumstances? 
A When I arrived there I stayed until the patient died. 

Q You stayed there and you were not her doctor? A 
No. I stayed with the patient until she died. 

Q How could you have ascertained the cause of death 
in this particular case, Doctor? A It would be impossible 
without a post-mortem examination. 

Q What do you mean by that? A An autopsy. 

378 THE COURT: Why do you need an explana¬ 
tion of that? The answer is perfectly plain on the 

face of it. 

MR. DOHERTY: I appreciate that but I want to be 
sure the jury understands the situation. 

BY MR. DOHERTY: 

Q Could you tell yourself visually by just looking at 
that patient who died what she died from? A No. 

Q You were there with her how long before she died? 
A I should say at least half an hour or more. 

MR. DOHERTY: That is all. 
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Cross-Examination j 

BY ME. BEESS: j 

Q Dr. Baker, are you familiar with the symptoms of j 
hemolytic transfusion reaction? A I wouldn’t say that j 
I am particularly familiar with them, no. j 

Q Are you familiar with them? Do you know what j 
those symptoms are? A Not definitely. I have not j 
studied the subject, if that is what you mean. 

Q Have you ever taken care of a patient— A I j 
don’t recall that I have ever had occasion to take care ! 
of a patient — j 

379 Q You have been practicing 15 years? A Yes. | 
Q What did you study about it in medical school? | 

A I don’t know that I ever did study about it. • | 

Q Can you tell this jury what you know about the 
symptoms of hemolytic transfusion reaction? A I don’t ! 
know very much about it. That is, I won’t attempt to tell j 
anybody about them. 

Q Do you know anything about it, Doctor? A Well, i 
I know nothing about them from experience. j 

Q Doctor, you did not know Dr. And at that time? A j 
I had never met him. I knew the name but I had never ! 
met him. 

Q If Dr. And was with this patient from 8:15 or 8:20 j 
until about 9:15 or 9:20 or 9:30, you were not aware of j 
that fact? A No. 

Q You w;ere not aware of the fact that he had pre- I 
scribed a sedative? A I was aware of that fact. 

Q You were aware of that? A It was on the chart. 

Q • Yes. At the last few minutes before this lady died, 
there was a considerable amount of activity right there! 
around her room and in the hallway? A That is 
true. 

i 

380 Q And not knowing Dr. Aud, you don’t know 
whether he appeared there just a couple of minutes | 

before she died ? A No; he was not there. 


i 


I 
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Q Were you present— A I was the only doctor 
there except Dr. Gaceffo who was our resident at the time. 

Q By that do you mean to deny that he was not there 
immediately after that ? A No; he was not. 

Q He was there immediately after death? A He was 
not there until after Mr. Phillips arrived. 

Q That is your recollection of it? A That is my recol¬ 
lection, yes, sir. 

MR. BRESS: That is all. 

MR. DOHERTY: If Your Honor please, Dr. Aud has 
not come yet. May I ask Dr. Baker certain questions about 
the meeting they had on the 22nd day of January? 

MR. BRESS: I submit we should approach the bench 
if you are going to inquiry in that. 

THE COURT: You may recall him later. 

MR. DOHERTY: I don’t want to recall him back here 
again. 

THE COURT: I will not permit the questions now. 

MR. BRESS: There has been no foundation laid for it. 

MR. DOHERTY: I tried to do it. 

THE COURT: I told you yesterday I misunder- 
381 stood both you and Mr. Bress on that matter and 
I would permit you to recall him for further exam¬ 
ination to lay a foundation for subsequent testimony. He 
has not been recalled yet and I will not permit htese ques¬ 
tions. 

MR. DOHERTY: Mr. Bress, you said you would have 
him here today. 

MR. BRESS: If you wanted him. 

MR. DOHERTY: I said I wanted him. 

THE COURT: I told you if you wanted him he could 
be recalled. 

MR. DOHERTY: And I said I wanted him while I 
was at the bench. 

THE COURT: Send for him or call him up. 

MR. BRESS: You want Dr. Aud back here ? 

MR. DOHERTY: Yes, I do. 

MR. BRESS: We will call Dr. Aud promptly. 
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382 Gloria Gleaion 

was called as a witness on behalf of the defendant j 
and, being first duly sworn, was examined and testified as | 
follows: 

Direct Examination 

i 

BY MR. DOHERTY: | 

Q Your full name is Gloria Gleaton, G-l-e-a-t-o-n? A! 
That is right. 

Q Where do you live? A Homeopathic Hospital. 

Q Are you employed by the National Homeopathic Hos¬ 
pital? A I am. 

~Q WTiat do you do there? A Night supervisor. 

Q Directing your attention to the 21st day of No¬ 
vember, 1946, were you so employed? A Yes, I was. 

Q Wliat type duty were you doing at that time? Aj 
Night supervisor. 

Q On that night, did you see Mr. Paul Phillips? A 
Yes, I did. j 

Q This is the gentleman here (indicating) ? A Yes. j 

Q And you talked to him that evening? A I didn’t 
talk to Mr. Phillips. 

383 Q Wlho did you talk to ? A I talked to Dr. Audi 

Q I hand you Defendant’s Exhibit No. 1 for identifica¬ 
tion. Is that your writing on there? A Yes, it is. 

Q WTiere did you get the information that the husband 
refused to sign? A From Dr. Aud. 

Q Dr. Aud told you that? A Yes. 

Q You didn’t talk to Mr. Phillips? A No, I did not. j 

Q Were you there when Mrs. Phillips died? A Ye^, 
I was on duty. 

Q WTio else was present when she died? A Dr. Baker 
was present and Dr. Graceffo. 

Q Was that Dr. Wyrth Baker? A Yes. 

Q Whose name appears on this record, on the hospital 
record which has been referred to? A Yes. 


i 
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Q And he was the doctor who was present when she 
died? A Yes, she was. 

384: Q Did you know Dr. And? A Yes. 

Q Was Dr. Aud there when she died? A No, 
he was not. 

Q WTien did he come there? A It was around 30 or 
40 minutes afterwards. 

Q After the death of the patient? A Yes. 

Q And you talked to him then? A Yes. 

MR. DOHERTY: Your witness. 

Cross-Examination 
BY MR. BRESS: 

Q Where were you at the time Mrs. Phillips died? A 
I was on the third floor. 

Q That was where her rom was ? A Yes. 

Q Were you in her room? A Not at the moment, no. 
Q Had you been in her room? A Yes. 

Q How long did you stay in her room? A Well, I was 
only on duty 20 minutes when she died. 

Q You came on duty at 11 o’clock? A That is right. 
Q You don’t know whether Dr. Aud had been 
385 there prior to that? A No, I don’t I was not 
on duty. 

• • • • 

391 Q When you left the room at 11:10 and when 
you came back at 11:20 just before or after she 

died, you don’t know who came in and went out of the 
room, do you? A No, I don’t. 

• • • • 

392 Jacob J. Weinstein 

was called as a witness on behalf of the defendant 
and, being first duly sworn, was examined and testified 
as follows: 
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Direct Examination 

I 

BY MR. DOHERTY: j 

Q Your full name is Dr. Jacob J. Weinstein? A That 
is right. 

Q You are a practicing physician in the City of Wash- 1 
ington? A Yes. 

Q Where is your office, Doctor? A The Farragut j 
Medical Building, 90017th Street, Northwest. 

Q Where did you get your medical education? A 
University of Maryland. 

Q When? A In 19361 graduated from there. 

Q Did you intern here in Washington? A I interned j 
at the Sewickley Valley Hospital outside of Pittsburgh. I j 
was resident of pathology at Gallinger Hospital in 1937 to j 
1938. 

Q That is here in Washington? A, And from 1938 j 
to 1942, I was resident of surgery at Gallinger Municipal 
Hospital. Since that time, I have been associated with ! 

George Washington University and Gallinger Hos- 
393 pital. 

Q What hospitals are you connected with now, 
Doctor? A I am on the teaching staff of George Wash- I 
ington. I am attending surgeon at that hospital and at j 
Gallinger Hospital and an associate at all the other hos- ! 
pitals in the city. 

Q Doctor, are you connected with the blood bank at i 
George Washington? A Yes. I have been director of the j 
blood bank at Gallinger Hospital since 1937 when I first j 
instituted that at that institution. | 

Q Do you have one at any other place? A No, that! 
is the only bank I run. 

Q Doctor, have you written any books at all? A Yes; 

I have written a text book on the subject of blood, blood | • 
derivatives and substitutes, which came out in November,! 
1947, and published by the Williams and Wilkins Com-j 
pany. 


i 
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Q Who was associated with yon in that? A Charles 
Stanley White, Professor of Snrgeiy at George Washing¬ 
ton Medical School. 

Q Did you write a book prior to that time? A No, 
but I had published numerous articles and presented nu¬ 
merous exhibits in many cities at many medical conven¬ 
tions throughout the country. 

394 Q WThile you were at Gallinger, Doctor, did you 
have anything to do with transfusions at all? A 
During the past 12 years, I have been directly, related or 
closely associated with more than 25,000 transfusions of 
blood and, in fact, I began one of the first blood banks in 
this country at Gallinger Hospital and I supervised or 
gave many of the transfusions while I was resident and 
since leaving as resident, I supervised the blood bank, 
taking out blood, giving out blood and supervised any 
complications that may have occurred from that experi¬ 
ence. 

• • • • 

411 BY MR. DOHERTY: 

Q Could two capable pathologists, using the same 
blood in making a test with the Rh serum obtain dif- 

412 ferent results ? A Yes, sir. 

Q Is that something that would happen often? 

MR. BRESS: I object to that. There is no fact that 
has been given to the doctor as to the adequacy of the 
serum, the sterility of the serum or the conditions under 
- which it was done and the type of blood involved. All 
those factors have to be given in order to ask the accuracy 
of the result. 

BY MR. DOHERTY: 

Q Taking good serum, competent technicians or doctors 
could arrive at a different decision as to what the Rh 
factor was? A Yes, they could. 

• • • • 
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C ross-Examination 

BY MB. BBESS: j 

• • • • 

429 Q Yon also said that she might have had a pnl- j 
monary infraction, is that right? A Yes. 

Q And yon went so far as to say that even the X-ray 
specialist who read her X-rays and who interpreted what j 
the condition was, that he might be wrong? 'A That is j 
right. • | 

Q Anybody might be wrong bnt when the specialist in 
a field diagnosis it is a certain thing, withont knowing | 
more about it yon cannot say he is wrong, can yon? A 
Only the medical evidence which shows those mistakes are 
made frequently withont knowledge on the part of the j 
man making that mistake. 20 percent of the people who j 
have sudden pulmonary emboli are normal healthy ambu- j 
latory patients. j 

Q It is possible this woman may not have died from !. 
a heart attack bnt pulmonary infarction? A That is i 
•right. j 

Q You still adhere to your original answer that yon j 
gave that yon cannot state, in your opinion, yon cannot 
state accurately what she did die from? A No, sir. j 

430 Q And the fact she went through a transfusion j 
reaction is. coincidental as far as yon are concerned? 

A I don’t know what yon mean by that. 

Q You haven’t mentioned that as a cause of death. A j 
If she had a transfusion reaction? 

Q Yes. A I have never seen death produced by a ! 
transfusion reaction. 

Q You never have? A Not sudden acute death. 

Q Haven’t you studied books and articles where they; 
do report that? A They report it and it is a very low! 
incidence, less than one-half of 1 percent. 

Q But in your direct examination you said, Doctor, | 
that death never occurs in an acute phase of transfusion! 


i 
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reaction. Do you want to modify that? A I did not say 
tha/t 

Q Yon did not say that? A No, sir; I said not with 
anti-Rh agglutination. 

Q Didn’t you say on direct examination twice that if 
death occurs from a blood transfusion reaction it occurs 
several days later but never in the acute phase of the 
transfusion reaction? A With anti-Rh? 

431 Q Yes. A That is right. 

Q Well now, Doctor, do you still adhere to the 
fact that an Rh. negative woman who is immunized by an 
Rh positive husband as the result of two pregnancies and 
who is ,then given Rh positive blood, that such a set of 
facts would not produce a transfusion reaction? A It 
might produce a transfusion reaction but not acute death. 

Q It might produce a transfusion reaction. If those 
facts occurred, as I have just stated them and the doctors 
observed an actual transfusion reaction reaction that was 
severe, would you say that that reaction was due to the 
transfusion? A . Unlikely. 

Q Doctor, I have just said that the doctors had exam¬ 
ined her following the transfusion and concluded that it 
was a transfusion reaction. 

MR. DOHERTY: They did not conclude that. 

THE WITNESS: They did not conclude that. 

THE COURT: The question would be if there was a 
transfusion reaction whether the doctors thought so or not. 
BY MR. BRESS: 

Q If there was a transfusion reaction under Rh posi¬ 
tive blood into an Rh negative woman who has been im¬ 
munized, is it your testimony that that kind of a 

432 transfusion reaction cannot cause death? A Not 
immediate death. 

Q All right. When you say not immediate death, do 
you mean that death results from a breakdown of kid¬ 
neys? A Terminal failure of the kidneys at some future 
date. 
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Q And it is not well recognized in the medical field, 
according to your opinion, that deaths from blood trans- | 
fusion reactions are of two general types; one results in j 
a few hours in the acute stage and the other which results | 
over a period of several days as the result of the break- i 
down of the kidneys? Would you say that is not.a fact? j 
A That is a fact. 

Q All right, Doctor. If it is a fact, why do you state | 
that immediate death will not follow the transfusion re¬ 
action? A It will not follow a transfusion reaction duej 
to anti-Rh. 

Q Are there any different symptoms in a transfusion 
reaction caused by Rh or caused by blood grouping errors ?| 
A Yes. J 

Q What is the difference in the symptoms? A The 
reactions that occur in a patient who is given the wrong 
type of blood, either anti-A or anti-B, are severe. The 
reactions which occur with anti-Rh are never severe be¬ 
cause the titre agglutinins are never high enough 
433 to produce a severe reaction. 

Q You say you wrote a book once on blood? A 
Blood Derivatives and Substitutes, yes. 

Q And you wrote that comparatively recently, you say, 
in 1947 ? A Yes, it was published in 1947. 

Q And that book deals with the subject of Rh? A No, 
sir. 

Q As a matter of fact, you wrote a whole book on blood 
but did not mention Rh in it once, did you? 'A That is 
right, sir. 

Q Doctor, you, of course, know of Dr. Diamond in Bos* 
ton ? A I know him very well personally. *■ 

Q He is a leading authority in the field of blood i4 
Rh factors? A One of the men, yes. 

Q Does he rate as one of the leading experts in th^ 
country in that field ? A He is, yes, sir. 

Q Are you familiar with the work that he has don6 
in that field ? A Most of it, yes, sir. 
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Q And you have read most of his work? A Yes, 
sir. 

434 Q You just stated a few moments ago that Rh 
antigens or Rh reaction wolud not be a severe trans¬ 
fusion reaction. A Would not be as severe as that 
seen with anti-A and anti-B. 

Q Can there be a very severe blood transfusion reaction 
as a result of Rh incompatibility? A AlS far as I know 
from the medical literature, there has been no report of 
a sudden acute death in a patient with anti-Rh nor have 
I ever seen nor heard any at Gallinger nor in any conver¬ 
sations with many men in this field. 

Q While you were on the staff at Gallinger, if there 
were Rh factor incompatability cases, blood transfusion 
reactions, they were not recognized at that time because 
you did not know anything about Rh at that time? A 
But we do now. I am still seeing patients at Gallinger. 

Q Dr. Diamond in April, 1945, wrote an article on the 
clinical importance of the Rh blood type. You read that, 
no doubt? A I may have. 

Q In the New England Journal of Medicine? A I 
probably did. 

Q Doctor, would you be inclined to accept as your 
opinion the statement made by Dr. Diamond in that article 
that there was a greater incidence of severe reactions 

435 to the administration of Rh positive blood in patients 
who had been immunized by pregnancies than by 

those who had been immunized by previous transfusions? 
A On that point, we agree. 

Q And among 32 patients who had been immunized by 
pregnancies, 21 had moderately severe reactions, 6 had 
severe reactions and 5 of the 6 died. Did you ever know 
that? A Yes. 

Q So that when you testified a few moments ago about 
the severity of the reaction in Rh incompatibility, you 
don’t mean to leave us with the impression that those re¬ 
actions can not be severe and severe enough to cause death ? 
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A Provided there is a recent immunization, very recent. 
I still repeat — 

Q Do you adhere — 

MR. DOHERTY: Let the witness finish his answer, j 
He was saying something. 

THE WITNESS: I still repeat in my experience and 
* I have seen many patients who have been sensitized by j 
pregnancies and so on, I have never seen that kind of j 
reaction. 

• • • • 

436 BY MR. BRESS: j 

Q I have asked you about Dr. Diamond. I may 

come back to him. I will ask you about Dr. Wiener. A 
Yes. 

Q Is he an authority in the field? A Yes, very much 
so. 

Q He is one of the discoverers of the Rh factor? A! 
He and Levine. 

Q Are you familiar with the article written by Dr. 
Wiener which was published in the American Journal of 
Clinical Pathology on Hemolytic Transfusion Reactions? 
Diagnosis, with special reference to the method of differ- j 
ential agglutination? That was published in April, 1942. 
A By title I am not, but I am certain I have read it. 

Q Do you know, Doctor, that in that article he men-! 
tioned that there are instances of almost immediate death 
following transfusions of incompatible blood? Do you re¬ 
member that statement? A Yes, sir, with anti-A or| 
anti-B. j 

437 Q Also, Doctor, with respect to the symptoms of 
a severe reaction from blood transfusion, can you 

state whether or not chills, elevation in temperature are; 
symptoms? A They are part of it, yes, sir. 

Q And bloody urine? A Absolutely bloody urine. 

Q And bloody urine is one of the symptoms of the! 
condition, is it not? A It has to be tested to be sure it 
is bloody urine. The color is not an indication only. 
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Q And in additon to that, restlessness and irrational¬ 
ity in severe cases, are those symptoms of transfusion re¬ 
actions? A That and also other diseases that cause sud¬ 
den death. 

Q As a matter of fact, elevation of temperature alone 
is a symptom of many diseases, is it not? A That is 
right, sir. 

Q And restlessness is a symptom itself of many dis¬ 
eases ? A That is right, sir. 

Q And bloody urine might be due to a number of dif¬ 
ferent things? A Not too many. 

Q Bloody urine can be due to things other than 

438 a blood transfusion reaction? A That is right, sir. 

Q Many people have, during their lifetime, occa¬ 
sions to have blood in their urine and never have a trans¬ 
fusion and do not have any incompatible blood problem? 
A. The substance found in the blood of patients who had 
a reaction is not whole blood but hemoglobin. 

Q Doctor, an autopsy on a person who died within four 
hours of the giving of a blood transfusion and if that per¬ 
son died from a transfusion reaction, would reveal nothing 
other than that which could be determined by laboratory 
examination of the blood, would it not? A No, sir. 

Q Unless there has been a sufficient clotting that could 
be looked at in the veins or in the capillaries? A There 
is no clotting in the veins of that kind of disease. 

Q Does Rh positive blood and Rh negative blood, when 
incompatible in a person who is immunized, produce any 
agglutination or clotting? A Produces hemolysis. 

Q And agglutination means clotting? A Clumping, 
not clotting. 

Q You mentioned on direct examination that you might 
have heart failure if the heart has been overloaded 

439 by the additional volume of blood due to the trans¬ 
fusion? A Either blood or fluid. 

Q Yes, but 100 cc. would not put that much of an addi¬ 
tional load on it, would it? A It can in a heart already 
on the verge of failure. 
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Q In a heart already on the verge of failure but if a 
person has no heart trouble, the heart is in perfectly good j 
condition, 100 cc. of additional blood in the body would j 
not be the kind of load that would cause a heart to col- j 
lapse, would it? A That is absolutely right. 

THE COURT: I told Dr. Weinstein that he would j 
not be kept more than hour. He very kindly said he would j 
return though, if necessary. 

MR. BRESS: I will be through in just half a minute. | - 
BY MR. BRESS: I 

Q Doctor, a pregnancy ordinarily seems to be a more! 
effective agent in producing immunization in an Rh nega- j 
tive woman than does several transfusions? A That is I 
right, sir. 

Q And, consequently, reactions caused by immunization! 
acquired as a result of pregnancy are frequently more se¬ 
vere than those that result from immunization caused by 
previous transfusions? A I agree with that, sir.! 
440 Q Is it not imperative not to transfuse any 
woman in whom the possibility of an immunization; 
exists without first determining her Rh status? A It! 
should be done routinely. 

• • • • 

446 • Tomas Cajigas j 

was called as a witness on behalf of the defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination ! 

r 

BY MR. DOHERTY: 

Q Your full name, Doctor, is Tomas Cajigas? A 
That is right. i 

Q And you are a practicing physician in the City of 
Washington? A That is right. 

Q Where is your office, Doctor? A Washington Medi¬ 
cal Building. 

j 

i 


i 
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Q Where is that? A 1801 Eye Street. 

Q How long have you been practicing, Doctor? A 
Since 1918. 

Q And have you specialized in any particular branch of 
medicine ? A Pathology. 

447 Q Where did you go to school, Doctor? A 
George Washington Medical School. 

MR. DOHERTY: I will tell you what the name of the 
book is, if that is what you are looking for. 

MR. BRESS: No, I was interested in seeing what the 
notes are that the doctor has. 

MR. DOHERTY: I thought you were interested in the 
book. 

MR. BRESS: No. 

THE WITNESS: I will put them away. 

BY MR. DOHERTY: 

Q Doctor, where did you go to school? A George 
Washington Medical School. 

Q When did you go there ? A 1914 to 1918. 

Q Were you an intern at any hospital here? A 
George Washington Hospital. 

Q How long did you stay there ? A One year. 

Q How long have you been out in active practice for 
yourself ? A I have been for 30 years. 

Q That is, away from the hospitals entirely? A No. 
Q How long have you had your own laboratory, doc¬ 
tor? A After graduating, I was professor of pathol¬ 
ogy. 

448 Q Where? A At George Washington. 

Q How long did you stay there as professor? 
A I was there until 1929 when I resigned to open my 
own laboratory. In that time, I was pathologist to the 
George Washington Hospital, associate pathologist at 
George Washington Hospital and Sibley Hospital. 

Q What other hospitals have you been connected with, 
Doctor, since that time as a pathologist? A Casualty 
Hospital, Homeopathic Hospital, Columbia Hospital and 
Doctors. 
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Q What hospitals do you have laboratories at today? ■ 
A I am pathologist at Homeopathic Hospital, Columbia 
Hospital and Doctors Hospital. 

Q Doctor, do you operate a laboratory at these various 
places? A I am the pathologist. 

Q Who operates the laboratory? Under whose super¬ 
vision and direction is the laboratory operated? A I ant 
the pathologist of the hospitals. The technicians are under 
my supervision- | 

Q The technicians are under your supervision at all 
those hospitals? A At Doctors Hospital, there are three 
pathologists now. ! 

Q Is there any one particular doctor who is in 
449 actual charge? A Every third month one is in 
charge. I am in charge this month. 

Q When you are in charge of that, you direct the tech¬ 
nicians just what to do ? 

MR BRESS: I object to your leading him. 

BY MR. DOHERTY: j 

Q What do you do, Doctor, so far as being in charge 
of this laboratory? What is your job? A Each hospital 
has a number of technicians and we are supposed to super¬ 
vise the work in case there is any question at all con¬ 
cerning any test, any new technique that they don’t under¬ 
stand then they call on us for help. 

Q On what basis are you paid and let’s direct it io 
the National Homeopathic Hospital. You are the pathol¬ 
ogist there? A It is the same at the three hospitals. 
We do not get a salary. We have the privilege of work¬ 
ing on certain patients which they are called specifically 
to do some tests or there are certain types of work that 
cannot be done in the hospital that are done by the pathol¬ 
ogists. 

Q How long have you been at National Homeopathic 
Hospital? | 

MR. BRESS: I submit that the doctor has not yet an- 

j 

i 

i 
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swered the question and since it is on the record, 

450 I would like it answered. He asked him how he is 
compensated. 

ME. DOHERTY: I am going to National Homeopathic 
Hospital. 

THE COURT: Go ahead, Mr. Doherty. 

BY MR. DOHERTY: 

Q At the National Homeopathic Hospital, how long 
have you been there? A I don’t remember when I 
went in. 

Q Approximately? A I believe it was around 1933. 
Perhaps Miss Phipps could answed that better than I can. 

Q I mean your knowledge of the thing, that was 1933? 
A Around that time. 

Q And you have been there ever since? A That is 
right. 

Q Will you state, Doctor, just what your position is, 
what you do there, how that laboratory is operated? A 
There is one medical technologist. There are sometimes, 
not always, but there are medical students, four-year 
medical students. Sometimes there are doctors, interns, 
or ex-intems, that is, doctors who live in or out who will 
help with the laboratory work, especially at night or, in 
some cases, where the technician is busy with some other 
things and some of these men will assist with the 
tests. 

451 Q Who directs or controls or supervises their 
actions? A I do. 

Q Doctor, how are you compensated for your work? 
A The special work that cannot be done at the hospital 
usually I am called to do it. It is done in my laboratory. 

Q That is, out of the hospital? A Yes, especially the 
tissue work, examination of tissues. They are all sent to 
my laboratory for examination. 

Q How about the bloods and all that, the typing of 
blood? 

MR. BRESS: He still has not answered your question. 
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MB. DOHERTY: I will get to a direct answer in a 
minute, please, Mr. Bress. Will you just wait a few min¬ 
utes? 

BY MB. DOHERTY: j 

Q Doctor, how about the typing of blood and all that? 
Who does that? A That is done, generally, by the tech¬ 
nicians. 

Q Who gives them the technique and directs them how j 
to do that work? A A technician is suposed to have that | 
in the course of instructions. As a rule, they have that. 

Q Who instructs them? A There are different ! 
schools for laboratory technique in different parts of the j 
country. j 

452 Q And the technicians who come into National j 
Homeopathic, did you advise them as to the tech- j 
nique that you wanted them to follow? A A laboratory ! 
technician is supposed to know pretty well what to do. j 
We are supposed to go over their qualifications and if they j 
have any question at all to ask regarding a particular tech- ! 
nique, of course that is what I am there for. 

Q Doctor, how have you been paid for your services 
at National Hompeopathic? A If special examinations j 
are requested, examinations of tissues and in the special ] 
tests that are performed, the hospital collects and half of 
that fee goes to me for the supervision and advice andj 
help that I may give the technicians. 

Q Not that you are right there to direct them at all! 
but the technicians that do the work, no matter what it is, 
you get 50 percent of the payment for that, is that right? A j 
The patient who goes in there is entitled to certain tests | 
without any extra charge. After that number of tests,! 
any examinations which are requested, half of that fee is! 
supposed to go to me. 

Q That is for'the blood typing, Rh factor, and all of j 
that, what do you get for that? A We usually get half! 
of the fee, whatever it is, that they charge at the hos-| 
pital. 
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453 Q When the work is sent to yonr office or yon 
take it to yonr office, what does the hospital get ont 

of that? A When it is done in my own laboratory, the 
hospital collects the bill and they keep 10 percent. 

Q Yon get 90 percent of that? A That is right. 

Q In the matter of Donna McPherson, do yon remem¬ 
ber her? A Very well. 

Q Do yon remember when she was employed? A 
Around the middle of September, 1946. 

Q Who supervised her work at National Homeopathic 
Hospital? A I did. 

Q Did the hospital have anything to do with her? A 
She was at that time — I may say there was a Dr. 
Graceffo who was a pathologist and he also helped her 
with some of the tests. 

Q But did you tell her the technique to follow so far as 
the Rh factor is concerned? A She had instructions at 
my laboratory. 

Q At your laboratory? A That is right. 

Q She didn’t receive any instructions as to how T to do 
that from anyone at the hospital? 

454 MB. BRESS: If the Court pleases, I must ob¬ 
ject to the repeated leading questions with this 

doctor on the stand. Every question is a leading question 
and Mr. Doherty is testifying. I would much rather hear 
what the doctor has to say. 

THE COURT: I think the last few questions have been 
exceedingly leading. 

MR. DOHERTY: I was having so much difficulty get¬ 
ting the answer, if Your Honor please. 

THE COURT: That does not bring about the necessity 
for leading questions. 

MR. DOHERTY: I will try to do better. 

BY MR. DOHERTY: 

Q Doctor, did you, yourself, personally, advise Mrs. 
McPherson as to what technique was to be followed in the 
Rh factor determination? A We showed her how to do it. 
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Q That was done? A At my laboratory. 

Q And did yon ascertain from that whether or not she ! 
was capable of doing that Rh typing? A She understood, i 

Q Did yon know her history as a technician ? A Yes. j 
She was an Army technician. She joined the Army as a j 
WAC. The Army sent her to take a special course 
455 of instruction at Fort Atterbury in Indiana where j 
she was for four months which was the prescribed! 
accelerated course of instruction for technicians by thej 
Army. After that, she passed with very high grades. 

After that, she was sent to Camp Hood in Texas where 
they had a 200-bed hospital and there she did all types of 
laboratory work, including blood typings. They had a 
-good transfusion service over there. They did a good 
many blood transfusions and she was responsible for doing 
the technical work at that hospital. She was there for 
nine months. | 

Q Did you ever watch her make a test yourself? A 
No. i 

Q Who, in your office, would check on that? A Mrs. 
W^arner. 

Q Who is she? A Mrs. Warner is the young lady in 
my laboratory who has direct charge of the Rh factor. 

Q And it was under her she studied or took — A YesJ 
under her. She was trained by Dr. Philip Levine and 
Dr. Robert — 

MR. BRESS: This is Mrs. Warner’s training? 

THE WHTNESS: Yes, that is correct, in my office. 

MR. BRESS: I object to going into Mrs. Warner’^ 
training. 

BY MR. DOHERTY: | 

. 456 Q You said Dr. Levine; what is his first name? 
A Phillip Levine. 

MR. BRESS: I say I object to going into Mrs. Wag¬ 
ner’s training. 

MR. DOHERTY: I am not going into that. j 

THE COURT: I can’t see that is material. 


i 

I 
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MR. DOHERTY: I didn’t ask that, if Your Honor 
please. 

BY MR. DOHERTY: 

Q Directing your attention, Doctor, to November 21, 
1946, did you consider Mrs. McPherson capable at that 
time of making a blood test? 

MR. BRESS: I object to the question. 

THE COURT: On what ground ? 

MR. BRESS: The doctor has already testified as to 
what he did with respect to her and whether or not she 
was or was not capable is a matter for this jury to decide 
and not for the doctor. 

MR. DOHERTY: This lady was working under his 
direct supervision. 

MR. BRESS: He said he never saw her do a test. 

THE COURT: Let me speak to counsel at the bench. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings w’ere had out of the hearing of the 
jury:) 

THE COURT: What is your theory of liability 
457 in this case? 

MR. BRESS: My theory of liability is that the 
hospital is liable for the negligent act of the technician. 
I had an additional theory which Your Honor has already 
excluded, that is, the liability of the hospital for negligence 
in. hiring this woman. 

THE COURT: What I had in mind was this: It is 
not based upon the negligence of this witness but the 
negligence of the technician. 

MR. BRESS: That is correct. 

THE COURT: In other words, if the technician fol¬ 
lowed the directions of this witness there would be no 
liability. 

MR. BRESS: No; I am contending that the hospital is 
negligent for the acts of its agents, servants and em¬ 
ployees. One of the agents and servants of this hospital 
is this doctor. 



155 


THE COURT: Unless yon can show that this doctor’s 
instructions were negligent, if she followed his instructions j 
I don’t think there could be any liability. 

MR. BRESS: You think that if she did follow his in-| 
structions there would be no liability? 

THE COURT: Yes; there would be no negligence on 
•her part, certainly. 

MR. BRESS: It would certainly be negligence on her 
part in performing a test without knowing how to 
do it. 

458 THE COURT: Whether she knew how to do 
it or not, if she did it according to his instructions 
I don’t see how there could be any negligence. 

MR. BRESS: But, he as an agent of the hospital, is 
supposed to give her the proper instructions. 

THE COURT: Then unless he gave her improper 
instructions or unless she failed to follow his instructions,! 
there would be no liability. 

MR. BRESS: Unless he gave her proper instructions 
and unless he negligently supervised her — 

MR. DOHERTY: He is not an employee of the hos- 

pital. ! 

THE COURT: No, I don’t think he would have to be 

present. 

MR. BRESS: This hospital is liable for failure to ade¬ 
quately supervise the laboratory work with the kind of 
technician they had there. 

THE COURT: I cannot see that If she followed hig 
instructions and his instructions were proper there would 
certainly be no liability, in my opinion. 

MR. BRESS: But if'nobody was negligent, then there 
is no liability. 

THE COURT; Certainly. 

MR. BRESS: But we contend that not only was Donna 
McPherson negligent, we also contend that the doctor was 
negligent. 
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MR. DOHERTY: You should have sued him. 

459 THE COURT: In what way? 

MR. BRESS: In the manner in which he super¬ 
vised the laboratory for the hospital. 

THE COURT: How did that result in anything going 
wrong? 

MR. BRESS: Negligence in not instructing the girl to 
follow the instructions regarding the Rh factor determi¬ 
nation. 

THE COURT: Then you are relying to that extent on 
the negligence of this doctor in not giving proper instruc¬ 
tions? 

MR. BRESS: Yes. 

THE COURT: That is what I want to get to the bot¬ 
tom of, whether or not he was in the nature of an inde¬ 
pendent contractor is another question. 

MR. BRESS: To the extent he was, such as advising 
employees of the hospital — 

THE COURT: It would not make him liable. Whether 
it would make the hospital liable or not — 

MR. DOHERTY: If there is negligence, it would be 
Dr. Cajigas ’ negligence. 

MR. BRESS: Does he understand that ? 

MR. DOHERTY: Yes; but he still supervised and so 
did Mrs. McPherson state no one at the hospital had any¬ 
thing to do with it. Miss Phipps made the statement she 
never had anything to do with it. Nobody ever told Mrs. 
McPherson at the hospital what to do. It was up to 

460 Dr. Cajigas. That is the reason I had those two 
cases, that a person may be hired by one person 

but under the supervision of another. 

THE COURT: Let’s go ahead. I am having difficulty 
understanding this witness. 

MR. BRESS: Yes, his diction is not too clear. 

MR. DOHERTY: I am sorry about leading, but I 
have been listening to you too long, Mr. Bress. 

(Thereupon, counsel resumed their places at the counsel 
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table, and the following proceedings were had in the hear¬ 
ing of the jury:) ! 

BY MR. DOHERTY: 

I 

Q Doctor, how often did you go to Homeopathic Hos- j 
pital in and about November, 1946? A As often as I was | 
needed. Sometimes they called me every day. Sometimes j 
they called me several times a day and sometimes I would j 
have nothing to do for two or three days. 

Q Who is “they”? Who would call you? A Doctors j' 
give orders or Miss Phipps might perhaps want me. The 
technician may want to discuss something with me. I al- j 
w’ays go very promptly when they call me. . i 

Q Doctor, on this question of the Rh factor determina- j 
tion with which you are familiar, what serum did you use j 
at the hospital for the Rh examinations? A The j 
461 Certified Blood Donor Laboratory of Jamaica, New i 

York. j 

• • • • 

466 Q Doctor, who fixed the rates to be charged at | 
the hospital for the laboratory work to be done? A I 

The medical board generally for it is a matter of policy .j 
with them. They sometimes may let the pathologist send j 
his bill according to the usual custom of sending bills to 
patients outside. 

Q What have you done, I mean, so far as the rate is 
concerned? Is there a certain rate for certain things j 

467 to be done at the National Homeopathic Hospital j 
in the laboratory? A Yes, there are certain fees 

that are usually charged. 

Q Weren’t they set by your office? A Some of them 
are set by my office and some of them are not. For in- j 
stances, the amount of laboratory work that a patient is ! 
allowed to have for the so-called laboratory fee which is! 
charged by the hospital, that is not set by me. I 

Q But you get some part of that? 

MR. BRESS: Let him finish his answer. 

THE WITNESS: There are certain tests which are 

i 

i 

i 

i 
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allowed under that laboratory fee. After that number of 
tests have been performed, there is a special fee charged 
to the patient 

BY ME. DOHERTY: 

Q Who handles the business in your office with the vari¬ 
ous hospitals, that is, the practical business end of the 
payments and all? A My staff. Most of it is done by 
my secretary. 

Q What is her name? A Mrs. Lynch. Some of it is 
done by my technicians. Probably Mrs. Warner has about 
as much to do with it as anybody. 

Q Doctor, directing your attention again to the 21st 
day of November, 1946, after Mrs. McPherson was at the 
National Homeopathic Hospital at that time as the 
468 technician, — A That is right. 

Q After ascertaining the type of Verona Phil¬ 
lips’ blood, she followed the following technique in ascer¬ 
taining the Eh factor in her blood, and I am going to read 
it to you — 

ME. BEESS: I object again to reading that as the 
work of the technician. If he wants to ask him whether 
or not the procedure he is going to read is proper or 
improper, that is a different matter but he has introduced 
it now again as what she did. 

MR. DOHERTY: I have asked each witness the same 
question. 

THE COURT: He can read any question he wants. 

MR. BEESS: This is the same point that Your Honor 
ruled on before that he should read from the testimony. 

THE COURT: If he is reading that as her testimony, 
that is one thing. If he is reading it simply as a question, 
he may refresh his memory and read any questions in 
writing that he wants to. I overrule the objection. I un¬ 
derstand, however, you are not stating that is the testi¬ 
mony of the witness or the technician. 

MR. DOHERTY: This is, in effect, what she did, Your 
Honor. 





159 


'I 


MB. BRESS: That is what I am objecting to. 

THE COURT: If you read it as her statement then I j 
sustain the objection. 

469 MR. DOHERTY: Then I will read that rather j 
than go over ten pages which I would have to read! 

in order to get it out. 

THE COURT: I sustain the objection. 

BY MR. DOHERTY: I 

Q I will ask you whether or not, if Mrs. McPherson 
followed this technique in ascertaining the Rh factor in 
the blood of Mrs. Phillips, whether this technique is proper 
in the ascertainment of the Rh factor in the blood: 

To determine the Rh factor I took two drops of venous 
blood and put it into a test tube containing fcwo cc. of : 
normal saline — j 

THE COURT: If you are going to put it in that fonp 
then I sustain the objection, 4 4 I did so and so’ ’. . 

MR. DOHERTY: All right. I am sorry. I will start 
all over again. 

BY MR. DOHERTY: 

Q To determine the Rh factor, take two drops of venous 
blood and put it into a test tube containing two cc. of 
normal saline. Wash the cells three times with normal 
saline and make a 2 percent cell suspension. Take two 
drops of the cell suspension and two drops of anti-Rh 
serum, then incubate at 37 degrees Centigrade for onq 
hour. Spin it for one minute at low speed and then read 
it microscopically. 

Is that the proper technique or is that an im- 

470 proper technique for the ascertainment of the Rh 
factor? A That is correct. 

Q For the cross-matching technique, take the patient’s 
serum plus the donor’s cells, study microscopically and 
allow to stand at room temperature and at 10, 15 and 25- 
minute intervals read microscopically. Also donor’s seruih 
and patient’s cells are read in the same way. If there is nb 
agglutination, the blood is compatible and can be used. 

i 

i 







160 


Would you state that that procedure would be proper? 

. ' A The procedure in 1946? 

Q In November of 1946. A It was almost universally 
employed practically all through the United States. 

Q Was that the technique that was taught Mrs. Mc¬ 
Pherson? A That was the technique for patients who 
were Bh positive. In the case of an Bh negative, a test 
tube method of cross-matching may be followed although 
it was not generally done in 1946. 

Q Do you mean after you found the recipient of the 
blood was an Bh positive, it was not really necessary to 
cross-match? A Yes, cross-match but not in the test 
tube. The method that you described there — 

MB. BBESS: Could I have the last answer read 
471-2 as to wdiat part was not being done in 1946? I didn’t 
understand it. 

(The last answer was read by the reporter.) 

BY MB. DOHEBTY: 

Q Dr. Cajigas, did you ever see Mrs. Phillips ? A No. 

Q Did you ever make a test of her blood? A I made 
a test of her blood after her death. 

Q And was it with the blood that was taken prior to 
her death or after death? A Using the same cell sus¬ 
pension that had been used the day before for the Bh 
determination and the typing. 

Q Who brought that to you? A That was brought to 
my laboratory by Mrs. McPherson. 

Q Did you make that test personally or did you have 
someone in your laboratory make the test? A My tech¬ 
nician did. ' 

Q You did not do it personally? A No. 

Q Would you call that under your supervision? A 
Naturally. I am responsible for the tests. 

Q When Mrs. McPherson made these tests at the Na¬ 
tional Homeopathic Hospital, would you conisder that 
under your supervision also? A She had a perfect right 
to consult me if she had any doubt. 
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473 Q Would you consider the supervision there the 
same as the supervision in your laboratory? 

MB. BBESS: I think the doctor has explained that, 
that she had the right to consult him. 

BY MB. DOHEBTY: 

Q Doctor, was she under your supervision there just 
as much as the technician in your office ? A Well, I would 
say so. 

Q Doctor, what was the finding? Was it the same as 
the one that Mrs. McPherson obtained? A • I found her 
blood to be Bh negative. 

Q Do you know whether a different serum was used or 
not? A The same serum. 

Q Would that happen often where one person making 
up the test of the Bh factor would find it one way andj 
another technician would find it another way? A Not 
often but it does happen. 

Q And two capable technicians could get opposite re- 1 
suits? A Exactly. 

, Q Can you explain to the jury why or how that could 
happen? A The exact reason for that we do not know 
but there are definite differences. I know that I| 

474 have seen bloods which were reported positive in 
places like Walter Beed, Naval Medical Center which 

I have found negative and thy have excellent departments 
of hemotology there and that has happened not once but a 
number of times. 

Q Would you say, then, it is not unusual? A Not at 
all. 

• • • • 

478 BY MB. DOHEBTY: j 

Q Doctor, have you seen any cases where there 

has been a transfusion reaction? A I have seen mild 
reactions. I never saw one leading to death proper, I mean 
for me to be there with the patient all along. j 

479 Q Have you attended any after death for th£ 
purpose of checking on it at all? A No. 

i 

i 

l 

i 

| 
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Q Have yon made any tests of any kind ? A No, I 
have not done an autopsy on a fatal transfusion reaction. 

Q How would you ascertain whether or not death was 
caused by this transfusion reaction? A First by the his¬ 
tory. The history is very important. When a patient de¬ 
velops a transfusion reaction, usually the patient dies of 
uremia and the earliest they die is four days. 

Q What is uremia? A Uremia is a condition result¬ 
ing from great damage to the kidneys so there is faulty 
elimination or no elimination of urine. 

Q And you say that death would take effect in three 
or four days? A Usually the earliest is about four days 
and it may go up to twenty days. 

Q What do you base that on, Doctor? A The findings 
of Dr. Wiener particularly who has written a very compre¬ 
hensive book on blood transfusions and transfusion reac¬ 
tions and blood typing. 

480 Q What Wiener is that? A Alexander Wiener, 
the man who discovered the Rh factor. 

Q Do you know of any case or have you heard of any 
case where they have died three or four hours after the 
blood transfusion? A No. 

• • • * 

498 BY MR. DOHERTY: 

Q Doctor, where there has been an incompatibil¬ 
ity of blood and a transfusion reaction occurs, will you 
state what happens in a case of that type ? A Sometimes 
nothing happens but where there are reactions, the patient 
will develop a chill, pains in different parts of the body 
and then in the more severe forms, there may be a diminu¬ 
tion of the amount of urine in the next day or two and when 
the patient has marked diminution in the amount of urine 
or complete suppression of urine, there may develop the 
condition known as uremia. 

Q What is uremeia? A Uremia is a disease resulting 
from the retention of poison in the body which is not elimi¬ 
nated, usually eliminated through the kidney. 
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499 Q What is the result of that? A The result of 
that in the severe blood transfusion reaction is the 

patient may die anywhere from four to twenty days. 

Q Have you read of a case where a person has died in j 
less than four days? A No, sir. 

Q That is borne out by what other men who know some- j 
thing about it say? A Dr. Wiener and Dr. Levine. 

Q And Dr. Wiener has written a book on that subject, j 
has he not? A Yes, sir. 

Q After death results, Doctor, how do you really ascer-! 
tain what it was that caused the death, whether it was bad j 
blood or the kidneys are bad or what? How do you ascer¬ 
tain that fact? A The only possible way is to do it by; 
autopsy. 

Q You do what in an autopsy? A We examine the! 
various organs of the body for either evidence that mayj 
lead us to make a diagnosis of a transfusion reaction orj 
evidence which will show us what the actual cause of death! 
was in the particular individual. 

Q Directing your attention to the case of Verona 
Phillips, are you familiar with the record at the | 

500 hospital? A Did you acquaint yourself with the j 
history of that case, Doctor? A Nothing except! 

hearsay. I don’t know anything directly. I tried to get the j 
record but it was not available. 

Q But you have heard of what the statement was or! 
what occurred on the right of November 21,1946? A Yes,| 
sir. . | 

Q And this is a hospital record to which I am now re-j 
ferring. Will you read that history of what occurred or I| 
will put it to you this way, Doctor: In the case of Verona j 
Phillips, the transfusion was started at approximately 7j 
o’clock under an order to give to the patient 250 cc. of| 
whole blood. The patient absorbed 100 cc. of the blood andi 
complained of feeling chilly and the transfusion was dis-i 
continued and a hot water bottle applied. At about 8| 


i 


i 


i 
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o’clock, the patient had a severe chill which lasted fifteen 
minutes and she became very restless and her pulse was in¬ 
termittent and she voided bloody urine. The patient was 
in poor condition and irrational at 10 o ’clock p. m. Accord¬ 
ing to the chart, the temperature was 107 rectal at 11 o ’clock 
and she died at 11:20. 

Doctor, could you say, in your opinion, just what that 
lady died of? 

ME. BRESS: I object to the question as not giving a 
complete history of the case and, as the doctor testi- 

501 fied on Friday and objections were sustained at that 
time as to this doctor’s expert ability to form any 

opinion with respect to the symptoms of the transfusion re¬ 
actions and that matter was objected to and sustained on 
Friday. I don’t think the situation is any different today. 

ME. DOHEETY: Mr. Bress went into that rather fully 
with Dr. Eoss, who stated he never had seen a transfusion 
reaction where death occurred. 

THE COURT: I think the Doctor can answer on this 
statement, if he could tell the cause of death. 

' BY ME. DOHERTY: 

Q Can you answer the question ? A The presumption 
would be that she did not die from the transfusion reaction 
on account of the short time. Death usually occurs in four 
to twenty days. 

Q After the transfusion? A Yes, sir. 

Q Do you know of any other disease that she might 
have died from with the statement of these symptoms 
which have been presented to you? 

MR. BRESS: I object to the question. There is no show¬ 
ing that this doctor is a diagnostician, that he can tell the 
cause of death from the symptoms stated. 

THE COURT: Overruled. 

THE WITNESS: Pulmonary embolism. 

502 BY MR. DOHERTY: 

Q What is that? A It is a massive blood clot 
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obstructing the pulmonary artery. I have seen a number 
of such cases. 

Q Does death occur very quickly under those circum- j 
stances ? A It may occur inside of two minutes. 

Q Doctor, you have hired a number of technicians for 
your laboratories over the period of years, have you not? j 
A Yes, sir. 

Q Have you ever put in as one of the requirements that j 
they should have a college education? A Sometimes, not 
always. j 

Q You don’t look to that at all? A I notice the quali- j 
fications of a technician, if a technician is well prepared, j 
competent. 

Q And had practical experience? A Yes, that is j 
right. j 

Q Doctor, I hand you a card with your signature on it j 
and ask you if you will state what that is? That is your j 
signature ? A That is correct. 

Q What is the purpose of that notice? A The pur- j 
pose of the notice is to see that transfusions are not j 
given to anybody unless the blood has been studied 
503 properly, the patient and the blood of the donor. 

Q That is one of your directions to the tech- j 
nician at the hospital? A That is right. | 

(The card was marked Defendant’s Exhibit No. 4 for j 
Identification.) 

BY MB. DQHEBTY: 

* I 

Q I will hand you this piece of paper also and ask| 
you what that is and what it is used for. A This is aj 
form that I have had prepared at my own expense to give 
instructions to the hospital as to what information to give j 
when submitting specimens for examination. j 

MS. DOHERTY: I want to have that marked as De- j 
fendant’s Exhibit No. 5 for Identification. i 

(The paper was marked Defendant’s Exhibit No. 5 for; 
Identification.) i 

MR. BRESS: Was that in effect in 1946? 





166 


THE WITNESS: It was in effect from the time I be¬ 
came a pathologist around 1933. 

MR. DOHERTY: I wish to offer those two exhibits in 
evidence. 

MR. BRESS: I would like to find out what pertinency 
they have here, to what extent they were used. 

THE COURT: I think it is something to show the 
practice in the hospital. I think they are admissible. 

504 MR. BRESS: Yes; I have no objection other¬ 
wise. 

(The documents heretofore marked Defendants Exhibits 
Nos. 4 and 5 for Identification were received in evidence.) 

MR. DOHERTY: I will read this to the jury. 

“There shall be no blood taken for transfusions until 
the signed report is on the chart containing the following 
information; type, cross-match and Kahn. Also Rh factor 
if' the patient is Rh negative.” It is signed “Tomas 
Cajigas.” 

The other one is just a blank statement which is put on 
all the things that go out. Is that correct ? 

THE WITNESS: That is correct. 

MR. DOHERTY: It states “Ward, room, date, patient, 
attending physician, age, specimen of-, clinical diag¬ 

nosis, examined for” and then at the bottom it says, 
“Note: all of above information plainly written on this 
card must accompany specimens sent to laboratory.” 

It is signed “Tomas Cajigas, M. D., Hospital Patholo¬ 
gist.” 

BY MR. DOHERTY: 

Q Doctor, I think your testimony was that for each 
transfusion you received 50 percent of the charge that 
is made? A For the blood typing and cross-matching, 
yes; Rh. 

Q Doctor, in Doctor Hunter’s statement there is a 
reference to the titre contained in the blood of Ve- 

505 rona Phillips. It says, in additon, “Mrs. Phillips 
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is seen to contain an Rh antibody in a dilution of i 
1:32.” | 

Will you explain what that means ? A That means that 
her blood was able to cause clumping of Rh positive cells J 
when incumbated in the test tube in an incubator for a 
period of one hour. 

Q And that 1:32, is that very high? A Not so very j 
high. | 

Q Have you known occasions where that type blood has j 
been given without any bad results? 

MR. BRESS: I object, if the Court please. 

THE COURT: If he knows. 

THE WITNESS: There is a report in the Journal 
of Hematology of January, 1948, of a case with a litre of ; 
1:2000 and the patient did not live. 

MR. BRESS: Just one moment. I object to the ques-| 
tion. I think it is an unfair question. I think if he is! 
referring to some other case, whether or not there was ; 
a bad result, then I would like it to be shown that it was 
an Rh positive husband donor to an Rh negative woman 
who was immunized by two blood transfusions and had 
this kind of titre and let him refer to the specific case. 

BY MR. DOHERTY: j 

Q May I ask whether it makes any difference either 

way? A It would not make any difference. This 

506 particular case is just exactly what I am talking 

about. It is a person immunized by two previous 

transfusions and had a titre of 1:2000 and it was the Typq 
0 individual and besides it was given Type A blood and 
that is incompatibility and that patient did not die. 

Q And the titre— A Yes; 1:2000, that is about 60 
times stronger than this one. 

Q And blood with that titre of 1:32 could be cross! 
matched and it would show no incompatibility? 

MR. BRESS: I object to the leading question. 

THE COURT: I sustain the objection. 
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BY MR. DOHERTY: 

Q Doctor, what would be the result of cross-matching 
of blood of that particular type just referred to here? A 
Cross-matching done by the slide method would not show 
anything which was the practice in 1946 and which is done 
yet in most of the hospitals throughout the country. 

MR. DOHERTY: Your witness. 

C ross-Examination 
BY MR. BRESS: 

Q Doctor, we will begin where you left off. You were 
shown Dr. Hunter’s report. Do yon know what titre is? 

A I don’t understand your question. 

507 Q Do you know what titre is? A I just told 
the Court. 

Q That is what I am asking you now. Do you know 
what it is? You have testified as to what 1:32 titre is. 
A Yes. 

Q I am asking you now directly do you know what titre 
is and, if so, will you explain it? A I know what it is. 
I have been doing it thousands of times. It is the finding of 
the dilution at which a specimen of blood containing iso¬ 
agglutinins will cause agglutination of the cell of an indi¬ 
vidual containing that particular agglutinogen. 

Q Therefore, a titre of 1:32 means that if you take 
the particular blood involved and dilute it 32 times it will 
still cause an agglutination ? A A very faint agglutina¬ 
tion. That is the faintest agglutination that we read, the 
highest dilution. 

Q That is, if you dilute it 32 times you would still get 
the effect of an Rh negative ? A That is right. 

Q Doctor, your attention was called to the statement 
of Dr. Hunter on Friday. You said that you did not agree 
with him. Do you remember that? A I don’t agree with 
the last part that he has in there. 

Q That is what I wanted to get from you. I 

508 wanted it to appear to the jury what you were not 
agreeing with and the part you are not agreeing 


« 


169 


with is, after stating that she is seen to contain an anti- 
Rh antibody in a dilution of 1:32, Dr. Hnnter goes on to j 
say, “This, therefore, renders her incompatible with any j 
Rh positive blood although such a fact would ordinarily be j 
missed with the usual cross-matching techniques. Mrs. 
Phillips probably developed this anti-body from previous | 
childbearing or from unrecorded transfusions in the past j 
This incompatibility explains completely the cause of the | 
transfusion reaction. ’ ’ 

That was Dr. Hunter’s opinion in this report of Novem- j* 
,ber, 1946, and you disagree with that? A The last sen¬ 
tence, yes. 

Q Do you disagree with his statement that, in his opin¬ 
ion, “This incompatibility of blood explains completely! 
the transfusion reaction”? A Absolutely. That is noti 
true. 

Q You are prepared to state here, Doctor, there was 
no transfusion reaction ? A I did not say that. 

Q You don’t mean to deny that a transfusion reaction! 
will ordinarily result from an immunized Rh negative! • 
woman given over 100 cc. of Rh positive blood? A She; 
may have a reaction. She may not. | 

Q And if she has a reaction — we will get nowj 
509 to your second point that you have never seen or| 
heard in your studies of cases of Rh incompatibil-i 
ity transfusion reactions resulting in immediate death? Aj 
I did not state that, immediate death, no. To amplify onj 
the last sentence there, the inference of that statement is! 
that this explains the death of the patient; the inference. 

Q Yes. A And it does not. 

Q Doctor, you testified on Friday and you testified 
today that death from a transfusion reaction will take 
from four to twenty days and occurs as a result of the 
breakdown of the kidneys. Is that correct? A Damage 
to the kidneys. 

Q That is what you have testified to? A That i^ 
right. 
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Q And yon testified, when we were questioning your 
qualifications, that you have read of no case of death in 
less than four to twenty days. Didn’t you so testify 
today? A Dr. Wiener’s statement is the authority. 

Q Just answer my question, will you, Doctor? Did 
you testify today that you have read of no case of trans¬ 
fusion reaction resulting iii death in less than four to 
twenty days ? A That is right. 

Q You so testified to that and your testimony in 

510 that respect is based on the fact that, first, you have 
not personally seen transfusion reactions resulting 

in immediate death? A That is right. 

Q And, secondly, the cases you have read about or 
heard about are cases that resulted in death following 
impairment of kidney function in transfusion reactions, is 
that correct? A Yes. 

Q Doctor, you have talked very glowingly about the 
outstanding reputation and ability of Dr. Wiener. A 
Yes, sir. 

Q He is the leading man in the field, is he not? A 
And Dr. Levine. 

Q Dr. Diamond? A Dr. Diamond is a very good man. 

Q With respect to death following transfusion reac¬ 
tions, let’s dispose of that before we go to anything else. 
Isn’t it a fact, Doctor, that transfusion reactions causing 
death may do so in one of two ways; either by the slow 
process of impairment of kidneys in which case death 
results within four to twenty days or, secondly, in cases 
of violent and severe reactions by immediate death as a 
result of shock induced by the transfusion? A No, 

511 sir, that is not true. Death may occur from the 
damage to the kidneys. 

Q Doctor, when you were on the witness stand on Fri¬ 
day, you had a little book with you, a book by Dr. Wiener, 
is that correct? A That is right. . 

Q And that was supposed to be Dr. Wiener’s latest pub¬ 
lication on the subject? A That is correct. 


171 


Q You have studied that book? A Yes, sir. j 

Q Have you got that book here with you? A Mr. Do¬ 
herty has it. 

Q This book has more full and complete information on j 
the subject than you have personally, does it not? A Yes, 
sir. 

Q Doctor, I ask you whether or not you have read thej 
chapter in that book dealing with transfusion reactions and 
have you read it recently? A Yes, sir, I have read it. \ 

Q You have read it, as a matter of fact, in preparation! 
for your testimony here today? A Not necessarily. I 
was talking to Dr. Phillip Levine and he asked me to look 
at page 127. Dr. Levine has never seen a case — 

Q Don’t tell us what Dr. Levine said. Answer 

512 my questions. A I am answering your questions, 

I think. ! 

i 

Q My question is when did you last read the chapter 
here on reactions and complications from blood transfu¬ 
sions? A I have not read the whole thing in the last few 
days except that part that Dr. Levine called my attention to] 

Q When was the last time that you read the chapter or 
parts of the chapter relating to reactions and complications 
from blood transfusions? A Several weeks ago. 

Q And not since then? A No. 

Q Is that correct? A That is right. 

Q And you read the page number that you referred to 
several weeks ago, is that correct, you said 127 ? A Thai 
is correct. 

Q Doctor, isn’t it a fact that in that same chapter the 
observation is made by Dr. Wiener that, as regards the 
prominent cause of transfusion fatalities, namely, hemo¬ 
lytic reactions, that statistics are not entirely reliable; that 
while acute cardiac failure immediately following transfu¬ 
sion can hardly be overlooked when fatalities occur after 
several days from uremia caused by hemolytic reaction, the 
connection between the death and the transfusion 

513 may not recognized. Do you remember that? Db 
you understand what that means? A Yes, sir. j 
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Q And does that not — 

MB. DOHERTY: Let him answer. He started to give 
his reasons for his answer. 

THE WITNESS: He savs after transfusion reactions 
have occurred, after several days death from cardiac fail¬ 
ure may occur after several days. 

BY MR. BRESS: 

Q Doctor, is that what you understood what I just read 
to mean? A You told me — 

Q I don’t interpret English the way you do. 

. THE COURT: You are not testifying, Mr. Bress. 

MR. BRESS: He wants to read it. 

THE COURT: You may ask him but you may not make 
your interpretation of it. 

BY MR. BRESS: 

Q (Reading) 44 While acute cardiac failure immedi¬ 
ately following transfusion can hardly be overlooked, when 
fatalities occur after several days from uremia caused by 
hemolytic reaction, the connection between the death and 
the transfusion may not be recognized.” 

Does that not mean that wdien people die several 
514 days after a transfusion that they sometimes erro¬ 
neously state the cause of death to be uremia when 
it is, in reality, the blood transfusion? Does that not 
mean that? A Yes. 

Q And does it not also mean when it says 4 ‘ acute cardiac 
failure immediately following transfusion can hardly be 
overlooked”, does that not carry with it the implication 
there can be immediately heart collapse following the 
transfusion? A A patient may have a heart attack any¬ 
time during the transfusion or even if it is perfectly com¬ 
patible. 

Q You think this refers to heart collapses not related in 
any way to transfusions? A Not necessarily related. 

Q Doctor, I call your attention also to the same book 
and ask you whether or not this is a correct statement: 

44 The signs and symptoms of transfusion hemolysis vary 
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considerably in different patients, in some being mild or 
inapparent; in others severe and, in rare cases, causing ! 
almost immediate death.” \ 

Do you remember that? A Yes. 

Q Well then, Doctor, you then are really willing to now j 
state that, according to Dr. Wiener, there are cases in j 
which immediate death follows transfusion? A He does j 
not state that in the book, in my opinion. That is | 
515 not the inference at all. j 

Q Doctor, will you turn to page 119 of the book j 
and read the last sentence immediately preceding the last j 
paragraph? Read that out loud, if you will, Doctor. A! 
The last sentence ? 

Q Immediately preceding the last paragraph following | 
the italicized word ‘ 4 symptoms”. A (Reading) “The; 
signs and symptoms of transfusion hemolysis vary consid¬ 
erably in different patients in some being mild or inappar- 
rent; in others severe and, in rare cases, causing almost 
immediate death.” 

Q Do you remember having read that before? A Yes. 

Q All right, Doctor. I will ask you whether or not in 
cases where death occurs several days afterwards, that the 
uremia from transfusion hemolysis occurs so long after thd 
transfusion that its connection with the transfusion may 
not be suspected and the patient’s death in such cases has 
often been ascribed erroneously to the underlying disease 
instead of the transfusion. Is that a correct statement ? A 
That has happened. 

• • • • 

519 Q Isn’t it true that one of the symptoms you 
talked about that you have seen as the symptoms of 
transfusion, you talked about chills and restlessness? 
Isn’t the sudden rise in temperature one of the symptom? 
of a transfusion reaction? A Within certain limits; 100, 
101 may be. 

Q 100,101? A Maybe. ! 

Q Not 105,106? A No. 
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Q Or higher? A No. 

Q Doctor, would you state that a chill followed by a ris¬ 
ing temperature to 105 degrees Fahrenheit or higher and 
possibly delirium may even ensue from transfusion of in¬ 
compatible blood? A Several days later, yes. 

Q Not an immediate rise? A Not immediate. 

Q Are you familiar with “Clinical Hemotology” by 
Wintrobe? A No. I have read parts of it but not the 
whole thing. 

Q Doctor, in your opinion, therefore, the rise in tem¬ 
perature that is a symptom of blood transfusions may be 
101 or so? A 101, 102, maybe, but not extreme hyper- 
reaction. 

520 Q Isn’t it true the more severe the reaction from 
the transfusion the higher the temperature is likely 

to go from the chill? A That is generally correct. 

Q That is generally correct, isn’t it? A Yes. 

Q So if the temperature rose immediately, but rose 
higher than 101 or 102, you would exclude transfusion re¬ 
action as a cause of the rise? A A temperature of 106 
which you mentioned inside of a few hours is not a typical 
transfusion reaction. 

Q By not “typical”, you mean what? A It is not ex¬ 
pected. 

Q Isn’t it true that the people who have done the re¬ 
search in the subject have found that, in severe transfusion 
reactions, there is a marked rise in temperature to 105 de¬ 
grees and higher? A There may be in the course of time. 

Q I mean immediately. I don’t mean in the course of 
time. A Not immediate. I have never seen it. 

Q You have never seen cases of immediate death either 
—well, that takes care of that. 

Doctor, with respect to the last few questions that I asked 
you, I will call your attention to the book that you 

521 have in front of you at page 120 and ask you if you 
agree or disagree with this statement: 

“That, as a rule, within an hour after the onset of the 
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reaction there is a severe chill followed by a sharp rise in| 
temperature and this terminates what may be considered 
the first plase of the reaction.” 

I am reading from about one-third up on page 120, right! 
there (indicating). Do you disagree with that? A It! 
does not say 106. 

Q All right, Doctor. You were talking about some of 
the symptoms. I think you have mentioned a chill, the 
sharp rise in temperature — there is some difference be¬ 
tween us about the time — restlessness. That is one of th^ 
symptoms, is it not? A Yes. | 

Q And possibly delusions or hysteria or delirium is the 
word I want. Transfusion reactions may result in that? A 
Yes, sir. j * 

Q And it is also true, is it not, that transfusion reac¬ 
tions frequently cause passage of blood in the urine, does 
it not? A Hemoglobin, not blood. 

Q Blood in the urine? A Hemoglobin, which is a very 
dark red color. j 

Q The urine appears bloody. Will you admit 
522 that to be correct, that that is one of the symptoms ? 

A The urine has hemoglobin, not red cells. 

Q What effect does that have upon the color of the 
urine? A It looks a dark color. j 

Q Does it look red? A It is a dark red color. j 

Q Thank you, Doctor. 

Doctor, again I just don’t want to leave this 105, 106 
temperature alone for the time being. I direct your atten¬ 
tion to page 129 of Dr. Wiener’s book which you have in 
front of you and I ask you whether or not there appears on 
that page a chart showing that, following the transfusion, 
the patient had a severe chill lasting 30 minutes, the tein- 
perature rose abruptly from 101 to 106 and ask you if that 
is not there indicated by a graph? A This patient was 
febrile. 

MR. DOHERTY: That patient was what? 

THE WITNESS: Febrile to begin with, had a fevor of 
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101 when this transfusion was given. 

BY MR. BRESS: 

Q Let’s assume that the patient had a temperature of 
101 when the transfusion was given. Yon will admit, in 
such cases, at least that temperature will rise to 106? A 
How do we know it could not have been from some- 
'523 thing else? This temperature has been going up and 
down. Temperature may go up from different 
causes. 

Q I ask you whether or not the temperature rose in this 
case from 12 o’clock when it was taken and the next read¬ 
ing was 4 o’clock and during that period the temperature 
rose from a little less than 101 to 106 and that is used as an 
illustration of the rise in temperature? A The following 
two days the temperature also — 

Q I am not asking you that, Doctor. 

MR. DOHERTY: I think he has a right to explain the 
question. 

THE COURT: I think he can answer the question. 

BY MR. BRESS: 

Q Answer my question first, Doctor. Isn’t it a fact that 
there was, between the 12 o’clock reading and the 4 o’clock 
reading, a jump in temperature from 101 to 106 in that 
case ? A Yes; due to what, I don’t know. 

Q The patient in that case did not die right away, is 
that correct, because you have temperature for the next 
day there and the temperature the next day is given and 
what you wanted to say it was lower, is that correct? A 
Yes. 

Q So that if the temperature of the patient in the 
case we have before us here was 101 or 102 at the 
524 time the transfusion began, then you would not say 
there was anything — you would not then say that 
the sharp rise in temperature to 107 within a couple of 
hours is not a recognized symptom of a blood transfusion 
reaction? A Not of blocd transfusion reaction only. 
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Q Yon mean there may be other things? A Other i 
things, that is true. 

Q Is it one of the symptoms of a blood transfusion re- j 
action? Is it something that would ordinarily follow a j 
severe reaction? A Not ordinarily that high. I would ! 
say that is an unusual finding. 

Q As a matter of fact, deaths are not too frequent any- ! 
how, are they? A Very true. 

Q Doctor, isn’t it a fact that you do not know of any j 
single other disease which has this combination of symp- j 
toms other than the transfusion reaction? A What symp¬ 
toms? 

Q The symptoms that were related to you here today. 
A There are other diseases that can do the same thing. 

Q There are other diseases that can do the same thing j 
but they have other symptoms also? A These symptoms 
are of chill that you are talking about, pains, they! 
525 can be brought about by pulmonary infarction or j 
pulmonary embolism can give the. same picture ex-! 

actly. 

Q Do those symptoms —- A And acute meningococcus j 
in the blood can do it. 

Q So that, in your point of view, this woman, as far as| 
you know, could have died from a heart attack? A She! 
could have died from acute cardiac insufficiency brought on 
by her own pneumonia that she had. 

Q She could have died from appendicitis, as far as you 
know? A As far as we know. There was no autopsy. 

Q As far as you know, she could have died from menin¬ 
gitis? A She could. 

• • • • 

528 Q With respect to the manner in which the test 
was made on the morning of November 22, do I un¬ 
derstand you to say that you did not make the test yourself’ 
A I did not make it myself. Mrs. Warner, my technician 

in charge of those tests at that time made the test; 

529 She asked me to make the reading. I made the read^ 
ing of the finished test. 
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Q And you rely on her to make tests without any super¬ 
vision and do her own reading? A Definitely. 

Q How long has she been with you? A I think about 
14 years. 

Q And during that period, she has had training in Rh 
determinations from the time you started making them? A 
Correct; with Dr. Levine, Dr. Waller, some of the best men 
in the country. 

• • • • 

533 Q While we are on this Exhibit No. 4, with re¬ 
spect to No. 5 this relates not only to blood examina¬ 
tions but to all laboratory work? A Yes, sir. 

Q And you list yourself here as the hospital 

534 pathologist? A That is correct. 

Q When this test was performed in your labora¬ 
tory on November 22, that was performed, was it not, in ac¬ 
cordance with the very same method of instruction that you 
gave to Mrs. McPherson as to how she should do the test? 
Au That is right 

Q And you gave her the correct instruction as to how it 
should be done? A That is right. 

Q When it was done in your office at that time your re¬ 
sult was immediately obtained and you only did it once and 
you were satisfied with your result? A That is right. 

Q Some question has arisen as to what instruction you 
gave Mrs. McPherson, the technician, with respect to Rh 
testing. Is it a correct statement to say that you gave her 
instructions precisely those that were required to be used 
in the instruction sheet for testing with the test tube type 
serum? A We did. 

Q Of Dr. Wiener? A I gave her the instructions, yes. 
Q You stated in your direct examination that you never 
saw her personally do a test? A I never watched 

535 her. My technician took care of that. 

Q You did not supervise her to the extent of — 
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A I talked to her and she knew how to do it. She had had 
great experience doing blood typing and, after all, there is j 
no difficulty in doing this test. 

Q Blood typing is something commonly done in Armyj 
hospitals? A Very. 

Q And has been done for many years? A Yes. 

Q But Rh testing was not or, prior to 1946 — A No, j 
many of the hospitals did not do it at all. 

Q This girl, Mrs. McPherson, was in the employ of thej 
hospital for a week or two before you ever met her, isn’t j 
that a fact? 

THE COURT: How does he know that ? 

THE WITNESS: I don’t remember. 

THE COURT: That was before he met her. 

MR. BRESS: In the course of his relation with the hos¬ 
pital — I will with draw the question. 

BY MR. BRESS: . | 

Q When you met her, had she already been hired and 
was working at the laboratory? A She was already work-j 
ing at the laboratory. 

Q And, in your position as the staff man super-! 
536 vising the laboratory, you testified on Friday that 
no one would give Rh positive blood to an Rh nega¬ 
tive patient and you said, “I wouldn’t do it. I wouldn’t} 
assume the responsibility for that.” 

Why is that, Doctor? Is that because of the dangers of 
fatal results ? A It is not the common practice. 

Q What did you mean by your statement that 4 ‘I 
wouldn’t do it” and “I wouldn’t assume the responsibility 
for doing it ” ? A There may be a reaction. 

Q You also said that you .are familiar with the Certif 
fied Blood Donor Service Laboratory which, you said, bej 
longed to Dr. Wiener and you said you had used that seruni 
since 1945 and you still use it; is that right? A Correct; 

Q Doctor, that serum is known as the anti-Rh and is de¬ 
signed to reveal the Rh factor in blood if a certain techj 
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nique is used and the people who manufacture the serum 
and put it on the market have experimented with the proper 
technique to be used in its testing and they send that tech¬ 
nique along as instructions with each order, is that right? 
A That is correct. 

Q You have always followed it and you have in- 

537 structed technicians to follow it? A That is right. 

Q Doctor, in these instructions that came along 
with this particular order, it provides, as you have testified 
you did, that the test tube should be examined grossly and 
then checked under a microscope. You did that and you in¬ 
structed your technicians to follow that? A That is right. 

Q And this also instructs that at least one known Eh 
positive blood and one Eh negative blood should be used as 
controls with every test and it was your practice to use con¬ 
trols and it was your suggestion that the technicians use 
controls ? A That is right. 

Q The purpose of controls is to have a standard of com¬ 
parison with what you have in front of you so as to check 
your results with known results and that avoids error, does 
it not? A That is correct. 

Q Did I understand you correctly, on direct examina¬ 
tion, to say that if bloods are cross-matched satisfactorily 
that they are compatible for transfusion ? I don’t believe— 
either I am wrong in my recollection of that, but I would 
like to know — did you so testify on direct examination ? A 

That would be correct. 

• • • • 

538 Q With respect to Mrs. McPherson, was she the 
only laboratory technician at the hospital at the 

time ? A There was a doctor, Dr. Graceffo, who was also 
doing laboratory tests. He was not a technician, as such. I 
mean he was not hired as a technician. He was a doctor 
doing some of the tests. 

Q You testified that in your absence he did some super¬ 
vising of her if she needed any questions answered? A 
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That is true. 

539 Q And particularly at night, where he was at the 
laboratory, he would be the one who would supervise 

the laboratory? A Not supervise but — 

Q Do the work? A Do the tests. 

Q And the technicians would consult with him if they 
needed any advice on the subject? 

MR. DOHERTY: Just a moment. According to the tes¬ 
timony, Mrs. McPherson left at 5 o’clock. He is assuming 
something. There is nothing to show Dr. Graceffo was 
there and, in fact, he denied it and said that he was not 
there when Mrs. McPherson was. 

MR. BRESS: You are in error. He said he frequently 
saw her in there on the days when he was there in the day¬ 
time. 

THE COURT: Proceed. 

BY MR. BRESS: 

Q Dr. Graceffo was a major in pathology, was he not? 
A That is right. 

• • • • 

540 Q Getting back to the occasion, Doctor, after this 
girl was employed, Mrs. McPherson was employed 

by the hospital; she came to your office on one occasion or 
more occasions to get information about how to perform an 
N. P. N. test. Do you remember that? A That is right — 
no, I don’t remember but I have no doubt that she came be¬ 
cause she was perfectly at liberty to come at any time she 
wished for anything. 

Q To ask a question? A Yes, or to ask about re¬ 
agents, anything I had in my laboratory she could have. 

Q The laboratory, however, at the hospital, the ma¬ 
terials used in that laboratory for the purpose of perform¬ 
ing tests were furnished by the hospital such as the serum, 
this anti-Rh serum. That was bought and paid for by the 
hospital? A That is right. 

Q And the saline solutions and other materials used in 
blood examinations, that is purchased by the hospital? A 
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That is right 

Q And yon do nothing with respect to furnishing the 
chemicals used in the blood examinations? A Unless the 
technician wants some from my own laboratory, then we 
are very glad to let them have it. 

Q And yon charge the hospital for that? A 

541 Usually w T e do not charge them for it, give it to them. 

Q If it is a small amount, yon mean? A Yes. 

Q Doctor, as far as the hours of employment of this 
technician and when she would have time off and when she 
would not, that was a matter that was under the supervision 
of Miss Phipps? A More or less. I mean I had no par¬ 
ticular desire of telling her exactly what hours she would 
work. If she wanted to be off some time, it was perfectly 

all right for her to ask Miss Phipps. 

• • • • 

BY MR. BRESS: 

Q The supervision that you exercised, Doctor, as I un- . 
derstand from your direct examination was, as you testi¬ 
fied— 

THE COURT: How much longer will your examination 
continue, Mr. Bress? 

MR. BRESS: About five or ten minutes, I hope. 

THE COURT: I do too. 

BY MR. BRESS: 

542 Q It was always available to her to call you for 
any instruction that she wanted, is that correct? A 

That is correct. 

Q That is the extent of your supervision? A No, pos¬ 
itively not. 

Q What else did you do ? A I went to the hospital and 
every time I went to the laboratory I talked to her. I 
asked her what problems there were, anything that she 
needed I would furnish, any materials that she needed were 
always furnished to her and she understood that she was 
at liberty to call me at any time she wanted to and come to 
my laboratory. 


183 


i 

i 

Q We have talked about what materials were furnished j 
by the hospital and except for occasionally furnishing ma- j 
terials that were needed and except for being available to j 
her to ask questions as to how the procedure should be ; 
done, what other activity did you engage in in connection j 
with the work which she did! A Sometimes showed her 
how to perform certain tests, giving her books of laboratory j 
technique to follow. 

Q Did you see her personally perform any tests at any i 
time ? A Yes, certainly. 

Q Didn’t you testify on Friday that you never 

543 saw her perform any tests? A You asked me about | 
the Eh factor. My technician did that, taught her 

how to do it. I talked to her about the tests, whether she j 
could do them. 

- Q Didn’t you testify on Friday you never watched her 
do a test? A You are talking about Eh factor? 

ME. DOHEETY: I only asked about the Eh factor. I j 
did not mention anything else. My examination was con¬ 
fined to the Eh factor. 

BY ME. BEESS: j 

Q Your technician, Mrs. Warner, had seen her do an 
Eh test, however? A Yes, certainly. She taught her. 

Q And it is under your supervisory arrangement there 
you were ready, available to answer any questions that a 
technician might have with respect to technique or interpre¬ 
tation, is that correct? A That is correct, yes, sir. 

• • * • 

544 Q Doctor, what would be the circumstances or 
the appearance of a test result that would cause a 

technician not to be satisfied with the result? 

ME. DOHEETY: I object to that, too, if Your Honor 
please. That is a matter of speculation. He does not have! 
the facts in front of him. 

THE COURT: I overrule the objection to that. 

ME. BEESS: Will you read the pending question? 

(The pending question was read by the reporter.) 
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THE WITNESS: You would have to ask her. Perhaps 
she saw some clumps or the clumps were not very definite 
in the test that she was performing which happens not only 
to technicians but happens to the very best hematologists. 
BY MR BRESS: 

546 Q Would a reasonable technician ask the assist¬ 
ance of someone else in the reading of that result be¬ 
fore making a positive report? A Not if she repeated 
and found definite results. 

Q You were available if she wanted to consult with you, 

however? A I was. 

• • • • 

547 Lida Makrum 

was called as a witness on behalf of the defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. DOHERTY: 

Q Will you state your name, please? A Lida Makrum. 
Q Where are you employed? A At Homeopathic Hos¬ 
pital. 

Q In what capacity? A Supervisor. 

Q Directing your attention to the evening of the 21st 
day of November, 1946, were you so employed by the hospi¬ 
tal? A I was. 

Q Did you know a Mrs. Phillips who died that evening? 
A I knew she was a patient there. 

Q Were you present at the time she died? A No, I 
was not. I had come on the floor — 

548 Q At what time? A I came on the floor at 11 
o ’clock. 

Q And she died at 11:20? A That is right. 

Q Do you know who was there at the time of her death ? 
MR. BRESS: I object, if the Court pleases. The lady 
says she was not present at the time she died. 
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THE COURT: Yes, I sustain the objection. 

BY MR. DOHERTY: | 

Q Do you know who was in the room? A I was on j 
duty at the time. 

Q On that floor? A That is right. I was getting the j 
report when she died. j 

Q Do you know who was in the room at the time she i 
died? j 

MR. BRESS: I object to that. 

MR. DOHERTY: If she knows. 

THE COURT: I don’t think she can answer when she j 
was not present. 

BY MR. DOHERTY: j 

Q When did you come on the floor ? 

MR. BRESS: She has already answered that it was 11 
o’clock. 

BY MR. DOHERTY: ] 

549 Q What time did you come on the floor, Miss 
Makrum? A Eleven o’clock. • 

Q Did you see Mrs. Phillips that night at all? A ! 
Shortly after she died. I walked in the room a few minutes j 
afterwards. 

' Q Who was present then, do you know? A Dr. Baker.! 

I know Dr. Baker was. 

Q Do you know Dr. And? A Ido. 

Q Was he present there? A No. 

Q Did you see him later that evening? A No, I did! 
not. 

i 

Q But he was not present in the room at the time you! 
went in after her death? A No. 

Q About how long after her death would you say that! 
was, if you know? j 

MR. BRESS: How would she know? 

MR. DOHERTY: If she knows. j 

THE WITNESS: I was on the floor. 

MR. BRESS: AH right. 


I 
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THE WITNESS: I was in the room a few minutes pre¬ 
ceding her death and nobody had left the room at that time. 

• • • • 

550 Cross-Examination 
BY MB. BRESS: 

Q You mean a few minutes after her death! A I was 
on the same floor. 

Q You said preceding her death. You mean — A 
Following her death. I am sorry. 

Q You know that Dr. Baker was there? A I know 
he was there. 

Q You dont know who else was there? A I can’t 
recall. 

Q You didn’t see Dr. And that evening either before 
11:20 or after 11:20 ? A I did not. 

Q You were busy with your other duties on the first 
floor, were you not? A I was busy, yes. 

MR. BRESS: That is all, no further questions. 

• • • • 

William D. And 

551 Direct Examination 
BY MR. BRESS: 

Q Dr. And, I am calling you in rebuttal to ask you a few 
questions. You have testified on your direct exami- 

552 nation as to your diagnosis of the cause of death. 
There has been some other testimony here concern¬ 
ing certain features that I want to ask you about. 

Will you state whether or not you have treated cases of 
heart attack, pulmonary embolism and meningitis? A 
Yes, sir. 

* • • • 

Q I think this is a proper question. Did Mrs. Phillips 
manifest the symptoms of any of the three diseases that I 
have just mentioned to you? 
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MB. DOHERTY: If Yonr Honor please, I object. j 
THE COURT: I think he can answer that. 

THE WITNESS: She did not. 

i • • • 

i 

i 

553 Catherine Warner 

was called at a witness on behalf of the defendant 
and, being first duly sworn, was examined and testified as 
follows: 

j 

Direct Examination \ 

i 

554 BY MR. DOHERTY: 

Q Yonr full name is Catherine Warner? A 
That is right. j 

Q Where do yon live? A 1236 New Hampshire Ave¬ 
nue, Northwest. 

Q Where are yon employed? A At Dr. Cajigas’ lab¬ 
oratory at 1801 Eye Street, Northwest 
Q How long have yon been employed by him? A Four-j 
teen years. 

Q In what capacity? A Medical technologist. 

Q Did yon study under anyone besides Dr. Cajigas t 
A Yes, I did. 

7 i 

Q For what particular thing? A For the Rh factor] 
Q Who did yon study under for that? A Dr. Robert 
Waller and Dr. Levine. 

Q What Levine is that? A Dr. Phillip Levine. 

Q When did you take lessons or study under him? a[ 
mainly in 1944 but they have visited our laboratory many 
times since then. 

Q When was the Rh factor examination put in 

555 your office, in Dr. Cajigas’ office? A I started do¬ 
ing them in ’44 but they were done before that in th4 

laboratory. 

Q You mean in your laboratory? A In Dr. Cajigas^ 
laboratory. ! 


i 
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Q And you know Donna McPherson? A Yes, I do. 

Q When did you first meet her, approximately? A I 
presume sometime in 1946. 

Q When you talked to her, was your talk social or was 
she there for business purposes? A Well, business, I 
guess you would call it. 

Q Where did you see her first? A I saw her in our 
laboratory. 

Q How often prior to November 21, 1946, did you see 
her there? A I have no idea. 

Q Do you remember the time the difficulty arose over 
Verona Phillips? A Yes. 

Q How many time would you say prior to that you had 
seen her? A A number of times. I could not say that. 

Q After she was employed by the hospital, did she come 
to your office for the purpose of any examination of 
556 any kind ? A Yes, she did. 

Q Will you tell the Court and jury what that was 
for? A She come in to study technique of the Rh’s 
mainly. I gave her that instruction myself. 

Q Did you know what her basic knowledge was concern¬ 
ing the duties of a technician? A Yes, I did. 

Q What were they? A She had been in the Army. 
She was at Camp Atterbury and then she was at Camp 
Knox. She had done numerous laboratory tests, blood 
typings and what-not, but she had never done Rh’s. 

Q Did you teach her how? A I taught her how to do 
the Rh’s and she was a very apt pupil because, as she said, 
the Rh’s and the typings are so similar, and she had done 
numerous typings. 

Q They are similar? A Yes, they are similar in their 
procedure. 

Q Did you feel that she was capable of performing 
such a test? A Oh, yes. 

Q In reference to the National Homeopathic laboratory, 
who supervised the work there? A Dr. Cajigas.. 
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MR. BRESS: I object, if the Court please, unless 

557 this witness had personal knowledge. 

BY MR. DOHERTY: | 

Q Do you have personal knowledge of that? Are you | 
in charge of Dr. Cajigas’ office? A Yes. 

Q Do you know what supervision is had over the labora¬ 
tory at the National Homeopathic Hospital? A Dr. Caji- j 
gas has been supervising over it. 

Q He does the supervising? A Yes. 

Q In the matter of charges to be made at the laboratory, j 
who sets those fees? A At our laboratory? 

Q What other matters do you have as far as supervis- | 
ory capacity over the laboratory? A Well, practically j 
all of us have been there for so long it is hard to say just i 
what you can do. If there are any problems anybody has j 
to ask or if you have a question — 

Q Have you ever been out there yourself? A To j 
Homeopathic? 

Q Yes. A Oh, yes. - j 

Q Did you work out there? A No, I do not. I work I 
in Dr. Cajigas’ laboratory. 

Q Did you ever see Mrs. McPherson make a test j 

558 out at the laboratory? A Yes, I have. 

Q How long did she stay out there after Novem- j 
ber 21,1946, to your knowledge? A I don’t know. 

MR. BRESS: I object. It is completely immaterial 
The question is how long did she stay there after the date! 
of death. 

THE COURT: I sustain the objection. 

BY MR. DOHERTY: 

Q Can you state just what Dr. Cajigas received for all 
transfusions that are given at the hospital, what percent-! 
age he receives? A As I recall — I mean those things j 
are sent in about every five years or so, but I think it is! 
50 percent, if it is in the hospital and if everything is done! 
in our laboratory, it is 90 percent. The hospital gets some. 

Q The hospital gets 10 percent of what is done in your! 
laboratory? A Yes, I think that is about right. 
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MB. DOHEKTY: Your witness. 

C ross-Examination 
BY MB. BBESS: 

Q You showed Donna McPherson how to do the Bh 
test? A Yes. 

559 Q Do you recall that she asked for instructions 
on how to do it on an occasion when she came to 

your laboratory prior to November 21 to get information 
on the performance of the nitrogen-protein tests? A I 
don’t recall if that was specifically that test but she came 
and asked about one chemistry test. 

Q And she came and got instruction on the perform¬ 
ance of the test on one occasion or more occasions? A 
More occasions. 

Q Do you recall that the occasion on which she re¬ 
ceived her instruction on how to do the Bh test was the 
same occasion on which she asked for the instruction on 
the nitrogen-protein test or the N. P. N. test? A She 
may have, or she may have asked other questions. I don’t 
recall that. 

Q Do you remember you showed her .or gave her in¬ 
structions on both tests on the same occasion? A I don’t 
recall that, no. 

Q The instructions which you gave her were the same 
instructions that you had from Dr. Cajigas as to how the 
tests should be done? A And Dr. Waller and Dr. Levine. 
Q You passed that on to her? A Yes. 

Q With respect to the charges made at the hos- 

560 pital, isn’t it a fact that Dr. Cajigas does not partici¬ 
pate at all in the flat laboratory fee charged for every 

patient who enters the hospital and that his participation 
is 50 percent of the additional charges and is in addition 
to the flat laboratory fee for every patient? A I don’t 
understand what you mean. 

Q I will withdraw that, I guess it is a little complex. 
If the laboratory has a fixed fee for every patient who 
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comes into the hospital for laboratory charges, as to that 
fixed fee, isn’t it a fact that Dr. Cajigas does not partici¬ 
pate in that at all? It is only for additional laboratory 
work on top of that that she shares 50-50 with the hos¬ 
pital on the work done in the hospital’s laboratory and he 
gets 90 percent of any work that they send to him involv¬ 
ing tissue work, which is not done at the hospital labora¬ 
tory. Is that a correct statement? A I think it is. 

• • • • 

561 Paul PhiUips, 

the plaintiff, called as a witness in rebuttal, having 
been previously duly sworn, was examined and testified 
further as follows: 

Direct Eaxtmination 
BY MR. BRESS: 

Q Mr. Phillips, did you ever have any arrangement 
with Dr. Cajigas for the performance of any of the blood 

test work on your wife? A No. 

• • • • 

Q Did you ever receive any bill from Dr. Cajigas 

562 for any of the laboratory work? A No. 

• § • # 

THE COURT: Mr. Bress, looking over your Instruc¬ 
tion No. 8, I don’t understand that the measure of 

563 damages would include loss of consortium. 

MR. DOHERTY: Of course, if Your Honor 
please, I do want to make my motion. 

THE COURT: Let me dispose of this, then I will over¬ 
rule your motion and you can go ahead. 

MR. BRESS: Loss of consortium? 

THE COURT: You could use words equivalent to that. 
MR. BRESS: I think the pecuniary value of the serv¬ 
ices that the wife — 

THE COURT: I think the pecuniary value of the serv- 

| 

i 
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ices that a wife usually renders might be recovered but 
not loss of companionship or anything of that kind. 

MR. BRESS: I will accept that alteration, Your Honor. 
I don’t think it will make much difference in this case. 

THE COURT: Mr. Doherty — 

MR. BRESS: So that the record is clear on that, has 
Your Honor made any specific alteration in our Prayer 
No. 8? 

THE COURT: No, I have not. 

MR. BRESS: I think about half way down “but also 
the pecuniary value of her society, comfort and care”— * 

THE COURT: Strike out the words “society, comfort 
and care”. It would be those services usually rendered 
bj r a wife to her husband. 

* MR. BRESS: AH right. 

MR. DOHERTY: In addition to the various 
564 grounds I set forth in my motion for a directed ver¬ 
dict, there is one which I spoke about and that is 
tiie question of the supervision and control by Dr. Cajigas 
of this particular technician. 

The testimony shows she was hired by the hospital but 
that the whole laboratory was turned over to him, in effect. 
It was under his direct supervision and control and he 
testified and so did Donna McPherson. 

I want to refer Your Honor to the case of Phelps vs. 
Boone, 62 Appeals 308 — 

TELE COURT: Let me see it, Mr. Doherty. 

MR. DOHERTY: Yes, Your Honor. 

(The volume was handed the Court.) 

THE COURT: Very well, proceed. 

MR. DOHERTY: If Your Honor please, in the case 
of Otis Elevator Company vs. Fuller, 44 Appeals 287, the 
same situation arose where the Otis Elevator had the ele¬ 
vator; they paid the employee and turned it over to an¬ 
other person who was using it at that particular time. 
The court made one statement at page 295: 

“The question is one of agency. The result is deter- 
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mined by the answer to further questions, Whose work 
was the servant doing? And, Under whose control was| 
he doing it? The Railway Company had simply lent its; 
general servants to become special or particular servants ! 
of the Bridge Company, had for the time parted; 

565 with control over them, and was not responsible forj 
their acts while in the service and under the' control 

of their temporary master.” 

And at page 296, the court said this: 

. “It is contended, however, that the Fuller Company had 
no power to discharge Locke, and therefore it cannot be 
held liable for his conduct. The rule of liability in cases 
of this sort depends upon control of the actions of the; 
servant. In this case, it is true that Locke operated the 
elevator, just as the engineer operated the engine, or the 
man operated the crane; but when and where to operate it 
was within the control of the Fuller Company.” 

In that case, they held very definitely that being undeij 
the direction and control — 

THE COURT: I am not sure one way or the other but 
this case has taken four trial days. Your rights will be 
just as well preserved after verdict as they would be before 
a verdict. 

MR. DOHERTY: I always feel better — 

THE COURT: I overrule the motion with leave to re¬ 
new the motion if the verdict should be for the plaintiff. ! 
MR. DOHERTY: Thank you. | 

THE COURT: Gentlemen, you will be ready to proceecf 
then at 1 o’clock? 

566 MR. BRESS: Yes, Your Honor. 

I would like some guidance by the Court on the 
instructions. It will have some effect on the argument. 

MR. DOHERTY: I have just gotten four new ones. 
Does the Court have those? 

MR. BRESS: I put them up there. I regret to have 
to hand the Court four additional prayers prepared over 
the week-end. 
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THE COURT: Your No. 10 is denied, likewise No. 11. 
I will not charge No. 12. Technically it is true but I will 
charge on the burden of proof that the question is the 
preponderance of the evidence, not evidence beyond a rea¬ 
sonable doubt but the question of the preponderance of 
the evidence. I will deny this. 

I will grant No. 13 over Mr. Doherty’s objection. 

MR. DOHERTY: Yes, I do object to that, Your Honor. 
There is no testimony that supports it. 

MR. BRESS: There is one typographical error in 
Prayer 13, the last word in line 3, instead of “employed” 
should be “engaged”; if Your Honor would oblige me by 
making that correction. 

THE COURT: I didn’t understand. 

MR. BRESS: The last word in line 3 of No. 13. It is 
“employed”. I wrote it to be “engaged in a joint ven¬ 
ture” instead of “employed in a joint venture.” 

567 THE COURT: Yes. 

MR. DOHERTY: Your Honor started with No. 
10. What about Prayers 1 to 10 of the plaintiff ? 

THE COURT: Let me take them up in order. I deny 
No. 9. The question is whether any negligent act on the 
part of the defendant’s employees either was the sole 
cause or a contributing cause of the death of the plain¬ 
tiff’s intestate. In other words, if it was the contributing 
cause of the death and there was negligence there will 
be liability. 

MR. BRESS: That is all right, Your Honor. 

THE COURT: Plaintiff’s No. 1 is denied. No. 2 is 
granted. 

MR. DOHERTY: Over my objection, if Your Honor 
please. 

THE COURT: Over your objection, yes. 

I think that covers No. 3. 

MR. BRESS: Yes, No. 3 is withdrawn, Your Honor. 

In No. 4 in the third line, the negative “not” is omitted. 


195 


The word “not” belongs in after the word “was” and it 
will read “was not in possession of”. 

THE COURT: That is denied anyway. • j 

MR. DOHERTY: There is no testimony covering No. 5 j 
at all that anything she did was not in accordance with j 
what was done by every laboratory technician in the Dis- j 
trict of Columbia. 

THE COURT: I beg your pardon ? 

568 MR. DOHERTY: I object to No. 5 because there j 
is no testimony of any kind to indicate that what | 

she did at that time was not done at every other labora- j 
tory in the District of Columbia. j 

MR. BRESS: There is ample evidence to show what j 
she did violated the instructions and it would be negli- ; 
gence. 

MR. DOHERTY: She followed the instructions given 
by Dr. Cajigas. 

MR. BRESS: Dr. Cajigas passed on the instructions 
given by the laboratory. 

THE COURT: No. 5 is granted over objection. 

No. 6 is right except it leaves out the question of — no, j 
I think it is all right. 

I take it you object to that also t 

MR. DOHERTY: I have no trouble with 6. That is all j 

Tight. ! 

THE COURT: What is that? j 

MR. DOHERTY: No. 6 is all right. * 

MR. BRESS: He has no objection to No. 6. Thatj 
gives me some reassurance about drafting prayers. 

THE COURT: How about No. 7 ? 

MR. DOHERTY: That goes into the matter of specu¬ 
lation, if Your Honor please, and I object to it on that! 
ground. 

THE COURT: I think the last sentence should be 
omitted. 

MR. BRESS: I will withdraw the last sentence 

569 if Your Honor will strike it out. I think that i^ ! 


| 

i 
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more favorable to the defendant than it onght to be. 

THE COURT: Very well. 

Mr. Doherty, will yon go over No. 8? 

Yon have two No. 8’s. 

MR. BRESS: I approached the bench on Friday and 
stated that I was withdrawing one of them. 

THE COURT: Yon withdraw the short one ? 

MR. BRESS: I don’t remember now. The one with the 
number typed in is correct. 

MR. DOHERTY: I understood Your Honor was strik¬ 
ing out the pecuniary value of her society. 

T HE COURT: Leave in “pecuniary value of those 
services usually rendered by a wife to her husband”. 

MR. BRESS: The grammar of the balance is a little 
bit off balance but that alteration, Your Honor, is satisfac¬ 
tory. I have a suggestion that would correct that, Your 
Honor. If, after the word “children” if you struck out 
the words “of loss by reason of her death” — 

T HE COURT (reading): “Duty rendered to her hus¬ 
band and children. ’ ’ 

MR. BRESS: Yes, that is where it stops and then the 
rest of the sentence reads all right. 

MR. DOHERTY: How do you want it now? 

THE COURT: Strike out the relationship as to 
570 whether it was close or devoted relationship. Of 
course, you can argue that. 

MR. BRESS (reading): “The relationship between 
Mrs.. Phillips and her husband and children”, 
and strike out the balance of that clause. That is all right, 
sir. 

THE COURT: Let’s take up the defendant’s prayers. 
I don’t like to charge No. 1. I think it is the language of 
some opinions that there is a presumption of reasonable 
care. 

MR. BRESS: I object to that. 

MR. DOHERTY: There are a number of cases on that, 
that there is the presumption — 
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THE COURT': I don’t think it is presumption at alL 
It is a question of showing by the burden of proof, not 
overcoming a presumption but showing by the greater 
weight of the evidence that there was a lack of due care. 
I won’t charge that. I will charge, of course, there is no 
presumption of negligence. Otherwise, the charge is all 
right. 

MR. BRESS: Is Your Honor denying No. 1 ? 

THE COURT: As drawn. Strike out the words in 
that sentence “on the contrary, the presumption is that 
reasonable care was exercised”. 

MR. BRESS: The following sentence begins with the 
same evil; “The burden of proof is on the plaintiff to 
overcome this presumption”. 

571 THE COURT: “Is upon the plaintiff to show 
by the preponderance of the evidence”. 

MR.BRESS: Yes. 

THE COURT: The duty is not to prove. When you 
say a thing must be proven, I think it must be satisfac¬ 
torily established. 

I think your No. 2 is covered by No. 1. 

MR. DOHERTY: I expect it is. 

THE COURT: Your No. 3, I don’t think the last sen¬ 
tence is applicable to this case at all 

MR. BRESS: I object to the last setence. Except for 
that, I don’t object to the balance of the prayer. 

THE COURT: The rest of it is correct. I don’t think 
this case involved the management of the personal prop¬ 
erty of this technician. 

MR. DOHERTY: That is all right wiihout that last 
sentence in there. 

THE COURT : Yes. 

I will charge the jury that if the result was due solely 
to any negligence on the part of Dr. And, solely due to 
that, there would be no recovery. 

MR. BRESS: I would prefer, Your Honor, and I think 


I 
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that there is no evidence here to warrant the Court select¬ 
ing Dr. And as a possible source of negligence, — I would 
prefer that Your Honor not point out the possibility 

572 that Dr. Aud may have been negligent. 

THE COURT: I think there is a possibility 
under the testimony. I will state Dr. Aud or any other 
person. 

MR. BRESS: And Your Honor will, I think, cover the 
fact that even if they were' negligent, that merely con¬ 
tributed. The plaintiff would still be entitled to recover. 

THE COURT: And the negligence of that person was 
the sole cause of the death. 

MR. BRESS: I object to No. 4 even with the words 
‘ 4 sole proximate, cause of the death” in there on the 
ground that I do not believe that the evidence warrants an 
affirmative statement to the jury that the defendant would 
not be liable if Dr. Aud was solely liable. 

THE COURT: I will charge the jury that if they find 
that the death was caused by the negligent act of her 
family physician or by anyone else and that that was the 
sole cause of her death then, of course, there can be no 
recovery in this case. That is what I will charge. Do you 
see that modification? 

MR. DOHERTY: Yes, that will be all right, Your 
Honor. 

THE COURT: And you object to it ? 

MR. BRESS: Yes, I do. 

THE COURT: How about No. 5, Mr. Bress ? 

MR. BRESS: I object to No. 5 and state as the same 
ground that Your Honor gave on the review of my 

573 prayers, that you are going to state what the burden 
of proof is and not going to deal with speculation. 

THE COURT: I will charge this except the last phrase 
there and that its negligence alone was the proximate 
cause because if the negligence of the defendant was a 
contributing factor or occasioned her death the defendant 
is liable. I will modify it that way and charge it. 
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MR. DOHERTY: Allow me an exception on that, if j 
Your Honor please. 

MR. BRESS: Yon are excepting to the denial of this j 
prayer as charged or as modified? 

THE COURT: I will charge it as I modified it. They j 
are not permitted, of course, to speculate. The plaintiff j 
has the burden of proving that the defendant was negli- , 
gent and that its negligence was the proximate cause ora'! 
contributing cause of the death of Mrs. Phillips or has- j 
tened her death. With those modifications, I will charge it. 

MR. DOHERTY: There is no testimony showing it i 
was a contributing cause. The testimony is it was defi¬ 
nitely the cause. j 

THE COURT: I will charge that. If both parties wish j 
to object, you may do so. Do you both object to it as 
modified? 

MR. DOHERTY: Yes, I do. j 

MR. BRESS: As modified, I do not object. I 
574 think that is a correct statement. ! 

MR. DOHERTY: I object and I except to Your j 
Honor not reading it as drawn. j 

MR. BRESS: I would like to know what the ground 
for that objection to that prayer as modified is, for the, 1 
record. I might be willing to concede some further! 
change in it. • 

MR. DOHERTY: I just made the statement I do not! 
think there is any testimony covering that particular part 
of it. The only testimony was the death was actually 
caused by the transfusion and nothing else. j 

MR: BRESS: I don’t object to it as modified by the 
Court. j 

THE COURT: No. 6 gives me trouble. What do you 
say to No. 6, Mr. Bress? j 

MR. BRESS: I object to No. 6. I think that the merb 
fact that this No. 6 says that if Dr. Cajigas exercised rea^ 
sonable care, the hospital is not liable — I 

MR. DOHERTY: No, it does not say that. j 


i 

I 

i 


i 
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MR. BRESS: If you find that the defendant places its 
laboratory under the care and direction of Dr. Cajigas 
and he operated the said laboratory in a proper and care¬ 
ful manner, that is the extent to which he supervised it. 

THE COURT: If I charge this, I would have to go to 
your instruction as to the selection of Mrs. McPherson. 
MR. BRESS: Yes. I object to No. 6. 

MR. DOHERTY: I didn’t catch what you said, 

575 if Your Honor please. 

THE COURT: If I charge this, I will also have 
to include those instructions prepared by Mr. Bress as to 
the selection of Mrs. McPherson. 

MR. DOHERTY: The testimony, of course, was that 
Miss Phipps hired her and she sent her down to Dr. 
Cajigas. 

THE COURT: Are you willing to let me charge that — 
MR. DOHERTY: No, I would like to have just my 
prayer. 

THE COURT: I will deny this, then. 

MR. BRESS: I object to No. 7. 

THE COURT: Yes, I deny No. 7. 

MR. DOHERTY: Exception to both. 

THE COURT: You object * 

MR. DOHERTY: And I take an exception to both of 
them. 

THE COURT: Yes. 

We will take this up at 1 o’clock. 

(Thereupon, at 12:30 o’clock p. m., a recess was taken 
until 1 o’clock p. m.) 

576 Afternoon Session 

(The trial was resumed at 1 o’clock p. m., pur¬ 
suant to the taking of the recess.) 

THE COURT: Proceed with the argument. 

(Thereupon, counsel for both sides argued the case to 
the jury.) 
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Charge to the Jury 

THE COURT (Bailey, J.): Members of the Jury: The j 
plaintiff in this ease, Panl Phillips, has brought this action j 
as the administrator of the estate of his former wife, i 
Verona Phillips, deceased, against the defendant, the Na¬ 
tional Homeopathic Hospital, seeking to recover compen-j 
sation for the pecuniary loss caused to himself as a hus-! 
band and the two children of the decedent by reason of | 
her death which he claims was caused by the negligentj 
conduct of the employees of the defendant hospital. 

This action is peculiar in its nature. It is not a case 
in which a person is suing for personal injuries himself j 
and seeks to recover damages for pain and suffering,; 
loss of earnings, medical expenses and matters of thatj 
kind. It is a suit for the benefit of the next of kin of the j 
decedent to recover the pecuniary or money loss caused | 
to them by the death of the decedent. 

Any recovery of an adminstrator in a case of this land 
does not go to the estate of the decedent in that it | 
577 becomes subject to the death of the decedent but itj 
goes directly to the next of kin of the decedent and, 
in this case, the next of kin are the husband and the two 
children. 

The gravamen of this action is negligence, that is, by | 
the failure to exercise, by the employees of the hospital, j 
that degree of care which an ordinarily prudent person! 
situated in the same position would exercise and if the! 
death of Mrs. Phillips was caused, in whole or in part,! 
by this negligence the plaintiff is entitled to recover. 

It is claimed in this case that the technician of the de¬ 
fendant’s laboratory, Mrs. McPherson, failed to exercise j 
that degree of care which an ordinarily prudent technician j 
engaged in the same occupation in the District of Columbia j 
would exercise and that by reason of her failure to exer-j 
cise that degree of care, the blood of a nature — I do not 
know the medical terms as well as counsel — which did 


I 


i 

I 

i 
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not harmonize with the blood of the decedent was adminis¬ 
tered to her in a blood transfusion and by reason of that 
her death was caused or, on the other hand, they charge 
too that Dr. Cajigas, who was in charge of that laboratory, 
was in the employ also of the defendant or, if not in the 
employ of the defendant, was engaged in a common enter¬ 
prise with the defendant and if he was negligent in the 
supervision of that hospital, that is, if he failed to exer¬ 
cise supervision of the laboratory and if he failed to 
57S exercise that care and supervision which is ordi¬ 
narily exercised by others in like situations in the 
District of Columbia and he failed to exercise that degree 
of supervision and, as a result, Mrs. McPherson permitted 
the wrong character of blood to be transfused into the 
decedent, then the plaintiff seeks compensation by reason 
of that negligence. 

The first thing for you to determine, I think, is what 
caused the death of Mrs. Phillips. Was it due to natural 
causes or was it due to any negligence on the part of 
her family physician or any other person and if it was 
and was solely due to those causes and not due to any 
negligence on the part of the employees of the defendant 
then, of course, the defendant could not be liable. But, 
if the defendant’s employees, Mrs. McPherson or Dr. Ca- 
jigas, were negligent and their negligence caused the death 
of Mrs. Phillips or was a contributing cause to her death 
or hastened her death then the defendant would be liable 
whether or not her family physician or anyone else was 
negligent or whether natural causes contributed to her 
death. 

Questions for you to decide are questions of fact; first, 
what was the cause of the death of Mrs. Phillips; and, 
second,, if that was due to the blood transfusion, whether 
or not there was negligence in that transfusion. Of course, 
if her death was not caused by the transfusion or hastened 
by it or if that was not a contributing cause, there 
579 is no liability on the part of the defendant. But if 
the negligence of the defendant either caused it or 
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contributed to it or hastened it, then the defendant is 
liable. You are the sole judges of the facts. 

You are the sole judges of the credibility of the wit¬ 
nesses. The burden of proof is upon the plaintiff to show 
the cause of death and any negligence on the part of the 
defendant’s employees because there is no presumption 
that the defendant’s employees were negligent but the 
plaintiff must show that by the greater weight of the evi¬ 
dence. ' 

By the greater weight of the evidence is not a question 
of whether more witnesses have testified one way or an¬ 
other but it is dependent upon the weight their testimony 
has upon your minds; considering the testimony of all of 
the witnesses, considering their credibility, considering 
whether a witness is interested in any way in the result 
of this case; whether by reason of fellow employment or 
any other fact developed in the evidence which might tend 
to bias or color the testimony of a witness. Taking all 
that into consideration, you are to determine whether or 
not the plaintiff has shown by the greater weight of the 
evidence, and by that I don’t mean as in a criminal case 
beyond a reasonable doubt, but the greater weight of the 
evidence and if the plaintiff has not maintained that bur¬ 
den or if the evidence be equally balanced or if the evi¬ 
dence be in favor of the defendant, your verdict 
580 should be for the defendant. 

On the other hand, as I said, if the plaintiff has 
maintained its case by the greater weight of the evidence, 
your verdict should be for the plaintiff. In that case, 
you should fix such sum of money as will fairly, reason¬ 
ably and adequately compensate Mr. Phillips and his two 
children for the pecuniary loss which they have sustained 
by the death of Mrs. Phillips not, of course, to exceed the 
amount fixed in the statute of $10,000. 

I may say that the fact that the statute fixed the sum 
of $10,000 does not show that the plaintiff would be en- 
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titled to that amount. The amount is one for you to fix 
not to exceed that amount. 

In determining the pecuniary loss sustained by Mr. Phil¬ 
lips and the children, you may not only consider Mrs. 
Phillips 9 earnings but also the pecuniary value of those 
services usually rendered by a'wife to her husband and 
children and, in deciding these matters, consider the age 
of Mrs. Phillips at the time of her death, her physical con¬ 
dition as it existed at that time and immediately prior 
thereto, her expectancy of life as shown by the evidence, 
the relationship between her and her husband and chil¬ 
dren and such other facts and circumstances as may be 
shown by the evidence as may tend to throw light upon 
the pecuniary value of these elements of pecuniary loss 
which Mr. Phillips and his children may have lost 
581 by reason of Mrs. Phillips 9 death. 

Counsel step to the bench if they have any addi¬ 
tions or objections. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

THE COUBT: I thought I pretty well covered it 

MR. BRESS: I think Your Honor has. There is only 
one thing that comes to my mind as to whether or not you 
wanted to define joint enterprise any more clearly? 

THE COURT: I referred to that once, I know. 

MR. BRESS: Yes, you did. 

THE COURT: I think there is practically no evidence 
or very little evidence against Dr. Cajigas. 

MR. BRESS: Yes; I think there is very little against 
him. 

THE COURT: I think I have covered that. 

MR. BRESS: I have nothing further to comment on 
the charge. 

MR. DOHERTY: I object to the statement that Dr. 
Cajigas did not exercise that degree of care that a com- 
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petent pathologist would exercise. There is no evidence j 
he did not do what a competent pathologist would do. j 
There is no evidence against him. 

I also object to the statement that caused or has- j 
582 tened her death. I think that it is a question of j 
causation, nothing else. 

MR. BRESS: I disagree with that 

THE COURT: I do, too. j 

MR. BRESS: I would like to reserve the same objec-: 
tions which I made to the Court’s rulings as to prayers; 
at this time. 

THE COURT: Yes. I take it you do, too ? 

MR. DOHERTY: Yes. ! 

(Thereupon, counsel resumed their places at the counsel 
table, and the following proceedings were had:) 

THE COURT: Jurors, please withdraw and consider 
of your verdict 

• ■ • • • 

590 Filed Feb 21 1949 Harry M. Hull, Clerk j 

. i 

Plaintiff’s Prayer No. 2 

i 

The jury are instructed as a matter of law that the de¬ 
fendant hospital in this case was the employer of the lab¬ 
oratory technician, Mrs. MacPherson, and the fact that she 
was under the general control of Dr. Cajigas, who was in 
charge of the laboratory, does not relieve the hospital from 
liability for any negligent conduct on her part. Accords 
ingly, if she was negligent in the performance of the blood 
type test and such negligence was the proximate cause of 
Mrs. Phillips’ death, your verdict in this case must be in 
favor of the plaintiff and against the defendant hospital 
• Granted over objection et ah 

• • •. i 


l 

i 
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591 Filed Feb 21 1949 Harry M. Hull, Clerk 

Plaintiff’s Prayer No. 5 

The jury are instructed as a matter of law that if you 
find from the evidence that the laboratory technician in 
testing the blood preparatory to the transfusion given the 
decedent, Mrs. Verona Phillips, on November 21, 1946, 
failed to exercise that degress of care or skill which was 
exercised by reasonable and prudent laboratory technicians 
in the District of Columbia and vicinity at that time, and 
if you further find that as a result thereof, Mrs. Phillips 
was transfused with blood that was incompatible with her 
own and thereby suffered a transfusion reaction which was 
the direct cause of her death, your verdict in this case must 
be in favor of the plaintiff. 

Granted over objection et al. 

• • • • 

592 Filed Feb 21 1949 Harry M. Hull, Clerk 

Plaintiff’s Prayer No. 6 

The jury are instructed as a matter of law that the bur¬ 
den of proof in this case is upon the plaintiff to establish 
by a preponderance of the evidence the negligence of the 
hospital or its laboratory technician and that such negli¬ 
gence was the cause of Mrs. Phillips ’ death. Such pre¬ 
ponderance of evidence is not determined alone by the 
greater number of witnesses. You have the right to be¬ 
lieve one as against many. It means that testimony on 
behalf of the party carrying the burden has greater weight 
in your judgment than that opposed to it. 

Granted. Noobj. 

• • • • 
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593 Filed Feb 21 1949 Harry M. Hell, Clerk 

I 

I 

Plaintiff’s Prayer No. 7 1 

The jury are instructed as a matter of law that in this 
case there has been a conflict in the testimony of certain 
expert witnesses. You must resolve that conflict. To that 
end, you must weigh one expert’s opinion against that of j 
another, and the reasons given by one against those of 
another and the relative credibility and knowledge of the 
experts who have testified. (After considering all such 
expert testimony you should find in favor of that expert j 
testimony which, in your opinion, is entitled to the greater j 
weight.) 

Charged. 

• • • • 

594 Filed Feb 21 1949 Harry M. Hull, Clerk I 

i 

I 

Plaintiff’s Prayer No. 13 | 

j 

The jury are instructed as a matter of law that if you j 
find from the evidence that in supervising the hospital’s j 
laboratory Dr. Cajigas was either an employee of the hos- j 
pital or engaged in a joint venture with the hospital, in j 
either case the hospital would be responsible for the con- j 
duct of Dr. Cajigas in supervising the laboratory and for 
the conduct of its technician in the performance of blood j 
examinations. 

Charged. Objected to by D. 

i t • i | 

i 

595 Filed Feb 21 1949 Harry M. Hull, Clerk i 

i 

i 

Defendant’s Instruction No. 1 

The jury is instructed that no presumption of negligence j 
whatever arises from the fact that Verona Phillips died. 

On th e., c o ntrary, th e l e gal pr es umption ie th a t roasonnblo j 
oftro w as e x e rcis ed by th e d e f e n da nt . The burden of proof ! 
is upon the plaintiff to overcome t h io-ppeoumption o f d ?e i 

to show 

car e oa th e part o f th e de f e nd a nt and to prove by a pre- j 
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ponderance of the evidence that the defendant was guilty 
of negligence and that such negligence was the proximate 
cause of the death of Verona Phillips, and unless you find 
that the plaintiff has sustained this burden of proof, then 
your verdict must be for the defendant. 

• • • • 

596 Filed Feb 21 1949 Harry M. Hull, Clerk 

Defendant's Instruction No. 3 

The jury is instructed that negligence is the doing of 
some act which a reasonably prudent person would not do, 
or the failure to do something which a reasonably prudent 
person would do actuated by those considerations which 
ordinarily regulate the conduct of human affairs. (It is 
the failure to use ordinary care in the management of one’s 
property or person.) 

• • • • 

597 Filed Feb 21 1949 Harry M. Hull, Clerk 

Defendant's Instruction No. 4 

The jury is instructed, as a matter of law, that if you 
find that the decedent’s family physician was negligent in 
any respect and that his negligence was the sole proximate 
cause of the death of the decedent, then your verdict should 
be for the defendant. 

• • • • 

598 Filed Feb 21 1949 Harry M. Hull, Clerk 

Defendant's Instruction No. 5 

The jury is instructed that they are not permitted to 
speculate as to the negligence of the defendant and that 
plaintiff has the burden of proving by a preponderance of 
the evidence that the defendant was negligent and that its 
negligence alone was the proximate cause of the death of 
Verona Phillips. 

Modified. Obj. by D. 

• • • • 
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599 Filed Feb. 21 1949 Harry M. Hull, Clerk 

I 

— I 

Defendant’s Instruction No. 6 

. i 

The jury is instructed that if you find from the evidence 
that the defendant placed its laboratory under the care and 
direction of a well-known and responsible pathologist and 
that he operated the said laboratory in a proper and care¬ 
ful mann er and in accord with the known practices of labo¬ 
ratories and technicians in the District of Columbia, then 
your verdict should be for the defendant. 

Denied. - j 

# • • • • j 

600 Filed Feb 21 1949 Harry M. Hull, Clerk j 

Defendant’s Instruction No. 7 

The jury is instructed that if you find from the evidence 
that the technician, Donna McPherson, even though her 
salary was paid by the defendant hospital, was under the 
entire direction, supervision and control of Dr. Thomas 
Cajigas, and was so acting at the time she made the test 
of the decedent’s blood, then your verdict must be for the 
defendant. 

Denied. Obj. 

• • • • 

601 Filed Feb 21 1949 Harry M. Hall, Clerk 

Verdict and Judgment 

This cause come on for hearing on the 15th day of Febrvi 
ary, 19 49, before the Court and a jury of good and lawful 
persons of this district, to wit: 

| 

Benjamin Self an 
Bertha Lendenbaum 
William B. Murphy 
Cornelia D. Grothe 
Francis R. Baker 
Omega M. Gallagher 

Arthur L. Buncombe \ 
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Amy A. Harradon 

Roland S. Jenkins 

Dorothy K. Kaiser 

Lee Nolen 

Southmaed Smith 

who, after having been duly sworn to well and truly try the 
issues between Paid Phillips, Adm., etc., plaintiff and Na¬ 
tional Homeopathic Hospital, a corpn., defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 21st day of February, 19 49, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason 
of the premises is the sum of Nine Thousand ($9,000) dol¬ 
lars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Nine Thousand ($9,000) 
dollars together with costs. Jury polled. 

Harry M. Hull, Clerk, 

By R. Page Belew, Deputy Clerk. 

By direction of 

Judge Jennings Bailey 

• * * • 

602 Filed Mar 2 1949 Harry M. Hull, Clerk 

Motion to Set Aside Judgment and Enter Judgment 
For the Defendant and/or Grant a New Trial 

Comes now the defendant, National Homeopathic Hospi¬ 
tal, by and through its attorney, Cornelius H. Doherty, 
and moves the Court to set aside the judgment entered 
herein and to enter judgment for the defendant and/or 
grant a new trial, and for reasons therefore says: 

1. That the judgment is contrary to law. 

2. That the judgment is contrary to the evidence. 

3. The Court erred in denying the defendant’s motion 
for a directed verdict at the close of the plaintiff’s evidence. 
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4. The Court erred in denying the defendant’s motion 
for judgment at the close of all the evidence in the case. 

5. The Court erred in the admission and exclusion of , 
evidence. 

6. The Court erred in granting plaintiff’s instructions ! 

No. 2, 5 and 13. | 

7. The Court erred in granting plaintiff’s instructions j 

No. 1,4,5, 6 and 7. 

8. The Court erred in its general instruction to the ! 

jury. | 

9. And for other reasons apparent of record. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N.W. 
Washington, D. C. j 

Attorney for Defendant 

603 I certify that a copy of the foregoing Motion and 
Memo in Support Thereof was mailed to David G. i 
Bress, Esquire, 1001 15th Street, N.W., on the 1st day of j 
March, 1949. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 

• • * • 

605 Filed Mar 25 1949 Harry M. Hull, Clerk j 

Order 

| 

Upon consideration of the defendant’s motion to set i 
aside the judgment and enter judgment for the defendant 
and/or grant a new trial, and upon consideration of the! 
oral argument on s^id motion held in open court on March 
25,1949. | 

It is by the court this 25th day of March, 1949 
ORDERED that said defendant’s motion to set aside the! 
judgment herein and to enter judgment for the defendant! 
is hereby overruled and its alternate motion to grant a new 
trial is likewise separately overruled. 

/s/ Jennings Bailey 
Judge 


j 

i 

j 

i 
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Filed Apr 5 1949 Harry M. Hall, Clerk 


Notice of Appeal to United Stales Court of Appeals 
for the District of Columbia Circult 

Notice is hereby given that National Homeopathic Hos¬ 
pital, a Corporation, defendant above named, hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the final judgment entered 
in this action on the 25th day of March, 1949. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Defendant 

Copy to be sent to: 

Newmyer and Bress 
100115th Street, N. W. 

Washington, D. C. 
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National Homeopathic Hospital, a Corporation, 

Appellant. 

vs. 

Paul Phillips, Administrator of the Estate of 
Verona Phillips, Deceased, 

Appellee. 


Appeal from the United States District Court 
for the District of Golumbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the National Homeopathic Hospital, 
a Corporation, defendant below, from a judgment for the 
plaintiff below, Paul Phillips, Administrator of the Estate 
of Verona Phillips, Deceased, entered by the United States 
District Court for the District of Columbia on the verdict 
of the jury. j 
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The action below was commenced by a complaint filed by 
Paul Phillips, Administrator of the Estate of Veroha 
Phillips, Deceased, against the National Homeopathic Hos¬ 
pital, a Corporation, claiming damages by reason of the 
alleged negligence of the defendant in the operation of its 
hospital at 2nd and N Streets, N. W., in the District of 
Columbia. 

The District Court has jurisdiction under Title 11, Sec¬ 
tion 306, D. C. Code, 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 

STATEMENT OF THE CASE 

The appellant was the defendant below and the appellee 
was the plaintiff and the parties hereafter will be referred 
to as they appeared as parties in the trial Court. 

The complaint alleges that the decedent, Verona Phillips, 
was a patient in the defendant’s hospital and that as a re¬ 
sult of the negligence and carelessness of the defendant by 
its agents, servants and employees in the matching of said 
decedent’s blood and in giving her a blood transfusion the 
decedent was fatally injured and caused to die on the 21st 
day of November, 1946. 

The answer of the defendant admitted that the decedent 
was a patient in the hospital but denied all the other alle¬ 
gations of the complaint and denied that the plaintiff and 
the decedent were in any way injured or damaged by rea¬ 
son of any negligence of the defendant, its agents or em¬ 
ployees. 

The plaintiff, Paul Phillips, the administrator of the 
Estate of Verona Phillips, testified that Dr. William A. 
Aud was called in to administer to his wife in November 
of 1946 and on November 19, 1946 she was taken to the 



defendant hospital On November 21, 1946, Dr. And sug¬ 
gested to him that a transfusion might be beneficial and he 
gave his approval for a transfusion and the plaintiff went 
to the laboratory at defendant’s hospital and saw a Mrs. 
McPherson who took a sample of his blood. Over the ob¬ 
jection of counsel for the defendant, plaintiff was permit-! 
ted to tell of his conversation with Mrs. McPherson (App. 
8). The plaintiff was later advised that his blood was 
compatible and 500 cc’s of blood was taken for the trans¬ 
fusion, and he left the hospital at about 7:00 P. M. on No¬ 
vember 21, 1946. At about 11:00 P. M. of the same day, he 
was called by the chief nurse to come to the hospital and 
arrived at about 11:25 P. M. and found that his wife had! 
died a few minutes before (App. 11). The plaintiff then 
made arrangements to obtain samples of his wife’s bloody 

i 

On cross-examination (App. 13), the plaintiff stated 
that Dr. Aud was not there when he arrived but that he 
arrived a few minutes later and he was told that Dr. Aud 
had been there earlier in the evening. He stated that he 
was asked by an interne to permit an autopsy (App. 14). 

Gladys V. Phipps, called as a witness for the plaintiff* 
testified that she was the superintendent of the defendant 
hospital and that Dr. Tomas Cajigas was in charge of the 
laboratory and responsible for everything that was dond 
there and it was all done under his direction and he received 
a commission on all work done. She further stated that thd 
laboratory had been turned over to him many years agq 
and that the hospital did not exercise any control over the 
laboratory; that the technicians were under his supervision 
and Dr. Cajigas taught the technicians and directed then} 
as to the techniques to be used (App. 17-18). She stated 
that the hospital maintained the laboratory but that it wad 
under Dr. Cajigas’ supervision. She stated that Mrs. Me 
Pherson was paid by the hospital but that she was under 
the direction of Dr. Cajigas and that no one at the hospital 
had anything to do with the laboratory (App. 19). 
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A report signed by Dr. Cajigas was admitted in evidence, 
over the objection of the defendant, with a statement by 
the Court “I am inclined to admit it but I have some 
qualms” (App. 21). This report disclosed that the first re¬ 
port by Mrs. Donna McPherson indicated that Mrs. Phil¬ 
lips was type 44 0” RH negative and Mr. Phillips was type 
44 O” RH negative. Subsequent examination of the blood 
disclosed that Mr. Phillips was RH positive (App. 23). 

Mrs. Donna McPherson, called as a witness for the 
plaintiff, testified she was a high school graduate and joined 
the WACS in January of 1943. In January of 1945 she 
took a thirteen week training as a laboratory technician in 
the Army where she worked in the laboratory as a techni¬ 
cian until December of 1945 when she was discharged from 
the service. She came to the defendant’s hospital in Sep¬ 
tember of 1946. She admitted making the tests of the 
blood of the plaintiff and the decedent and her report on 
the decedent was type “0” RH positive and that plain¬ 
tiff’s blood cross-matched. (App. 28). She made another 
test the next day and obtained the same result (App. 29). 
She then went to the office of Dr. Cajigas where another 
technician made a test and obtained the opposite result, or, 
RH negative (App. 30). 

On cross-examination, she stated that she wasn’t too 
sure how to run non protein nitrogen and that she went to 
Dr. Cajigas’ laboratory and he told her what technique to 
follow. She stated that no one at the hospital directed her 
what to do as a laboratory technician (App. 31). 

Dr. Oscar B. Hunter, Jr. was called as a witness on be¬ 
half of the plaintiff and testified that he and his father 
were pathologists in the District of Columbia and stated 
that he made an examination of the decedent’s blood after 
her death and found the RH factor to be negative and 
that the RH factor for the plaintiff was RH positive. 

On cross-examination, the witness stated that he knew 
Dr. Tomas Cajigas to be a capable pathologist and that 
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he had been practicing for quite a number of years. He j 
stated that it was true that two excellently trained tech- ! 
nicians, using good serums, will occasionally get opposite 
results; that it was a matter of interpretation; that it was 
a matter of judgment (App. 34). The witness stated fur¬ 
ther that the sera was not standardized until February ! 
of 1947. 

Dr. Hunter further stated that the only proper way, 
and the only certain way, to know what the patient died ! 
of was to perform a post mortem examination and to 
examine the organs under a microscope; that it is the j 
way they commonly determine the cause of death pre- | 

cisely and that he thought it was the only way (App. 35). j 

I 

On re-direct examination, he stated that there were as j 
many errors made with RH negative as there were with j 
RH positive. He stated further that the examination of 
the blood taken from the patient after death was not as j 
accurate as that taken before death because the red cells ; 
broke up (App. 36). He was then asked whether or not j 
severe chills and so forth were symptoms of violent trans- j 
fusion reactions and his answer was 4 ‘Yes; and many j 
other diseases, too ’ \ (App. 37). 

Dr. William A. Aud, called as a witness for the plain-! 
tiff, stated that he saw the decedent on November 16, 1946 j 
at her home and that she had bronchitis at that time and j 
that he had prescribed sulfadiazine and rest in bed (App.! 
47). He saw the patient again on the 19th of November! 
and she had evidence of what he thought was pneumonia ! 
in the right lower lobe, and advised hospitalization. Hej 
made arrangements for the patient at the defendant’s hos-j 
pital (App. 48). On the 20th, according to his report, 
she was some better and on the 21st he ordered a blood j 
transfusion. He stated that from the X-ray and blood re- 1 
port that she had a typical pneumonia, which is a virus j 
pneumonia, and that penicillin and sulpha does no good forj 
that type and that the thing that puts them on their feetj 
the quickest was repeated small transfusions (App. 50). | 


I 

I 

i 


i 
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He stated that he received a call around 7:30 or 8:00 
P. M. that evening and that he went to the hospital and 
found the patient having a chill and that she was irra¬ 
tional and more or less in shock (App. 53). The witness 
stated, over the objection of counsel for the defendant, 
that she died from this transfusion reaction (App. 55). 

On cross-examination, he was shown the record of the 
patient at the hospital which disclosed that he had arrived 
at 9:00 P. M., but he stated that he thought it was earlier 
than that. He stated that he had stayed about an hour 
and denied that he only remained a few minutes (App. 55). 
He stated that he stayed in the hospital and not in the 
room for the hour. He had no other patients at the hos¬ 
pital. He went out for a while and came back and that 
the patient had not quite expired when he returned and 
that he had come into her room before she died. He 
stated that he could not remembr wdio was in the room. 
He then stated that Dr. Baker was there when he was 
there (App. 56). He denied that he had not come back 
until after the patient died. He could not remember where 
he went when he left her room (App. 57). He stated that 
an autopsy was the way to definitely ascertain the cause 
of death (App. 58). He stated that an autopsy was not 
performed because the plaintiff refused to permit it. He 
stated that he had asked the plaintiff to permit an autopsy 
to find out what had gone wrong and that the plaintiff re¬ 
fused. He stated that an autopsy could not be performed 
without the permission of the husband (App. 59); that 
an autopsy is the best way to ascertain the cause of 
death. He then stated that he didn’t know of anything 
but a transfusion reaction that would produce the picture; 
that he had brought it up at a staff conference at the 
hospital and that nobody had any suggestion other than 
that — nobody had anything to say about it at all. He 
was then asked whether the other doctors hadn’t said that 
there were approximately fifty different causes under the 
same symptoms that could cause death and his answer 
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was that it was not brought np. He was then asked 
whether Dr. James Boyd, a Maryland coroner, had not 
made a statement at the meeting that he had performed an 
autopsy upon a person a few days before that had had 
the same symptoms and who had never had a transfusion} 
He stated that he didn’t remember that. This was obi 
jeeted to by counsel for the plaintiff and his objection 
was sustained (App. 60). Counsel for the defendant then 
stated that he desired to lay a foundation in order to 
bring in witnesses as to whether or not certain things di<l 
not happen at that meeting. Plaintiff’s objection waij 
sustained (App. 61-62). Dr. Aud stated that the decedent 
was suffering from a typical virus pneumonia; that lobar 
pneumonia is a different type caused by bacteria. Ho 
stated that the X-ray report did not state that in all 
probability it was lobar pneumonia (App. 62). The report 
was then read which had thereon the following, ‘ ‘ probably 
lobar pneumonia”. (App. 63). He made a diagnosis of 
virus pneumonia because the blood count was practically 
just normal and did not respond to sulpha or penicillin^ 
which lobar pneumonia does (App. 63). 

Out of the hearing of the jury, counsel for the defendant 
again stated that the doctor had said that at the discussion 
attended by other doctors nothing was said and he desired 
to ask whether these doctors did not make statements 
covering the cause of death. The Court denied this offei* 
(App. 66). 

Dr. Aud then identified his signature on the death cer¬ 
tificate which stated, among other things, as the cause of 
death “transfusion reaction, four hours and under ‘other 
conditions’ pneumonia, lobar”. 

A motion for a directed verdict was made at the close 
of the plaintiff’s case on the ground that no negligence 
was proven on the part of the hospital and that there 
was no proof as to the actual cause of death. It was 
stated further that the technician was under the direction, 
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supervision and control of Dr. Tomas Cajigas and that the 
hospital had no supervision or control over the technician. 
Another ground advanced was that it appeared from the 
testimony that the most that could be made out of the 
testimony was that the technician had made a mistake of 
judgment in reading the test The motion for a directed 
verdict was denied. 

Dr. Frank Gracetfo, called as a witness for the defend¬ 
ant, testified that he was the night resident at the defendant 
hospital and that he saw the decedent terminally just 
before she expired; that a Miss Miller and Dr. Wyrth 
Baker were present when he arrived; that the decedent 
was in severe collapse (App. 80); that when he saw her 
Dr. Baker had a intravenous set and was trying to admin¬ 
ister some glucose; that at the time of the death of the 
decedent that Dr. Baker and he were the only doctors 
present; that he requested that there be an autopsy and 
that the request was denied. He stated that the purpose 
of the autopsy was to determine the cause of death for he 
could not state what caused her death (App. 81). He 
staled that he called the coroner to have him do it but 
that the coroner stated that he had no right to perform 
an autopsy, without the consent of the next of kin, after 
a patient had been in the hospital for more than twenty- 
four hours (App. 82). He stated further that the tech¬ 
nicians in the laboratory were under the supervision and 
direction of Dr. Cajigas. He stated that he cross-matched 
the blood and didn’t note any positive finding and that 
they were compatible (App. 84). 

On cross-examination, he stated that insofar as any 
laboratory work he did he was under the supervision of 
Dr. Cajigas (App. 89). He knew that he was responsible 
to him. It was his routine that he or the technician 
would follow. These routines were conspicuously placed 
in the laboratory itself on the walls where procedure 
could be followed rather closely (App. 90). 




! 


Mrs. Gladys V. Phipps, recalled as a witness for the | 
defendant, stated that Dr. Aud was called at her direction j 
on the night of November 21st and that he arrived atj 
about 9:00 P. M.; that she saw him when he came in and; 
that he stayed about five or ten minutes and left (App. 91). 
She stated that Donna McPherson was sent to her by a| 

i 

physician wdio knew that the hospital needed a teeh-j 
nician. That she interviewed her and sent her to Dr. 
Cajigas (App. 92). That Mrs. McPherson was paid byi 
the hospital and that she had no control over the technician 
and that Dr. Cajigas prescribed the technique to follow;! 
that Dr. Cajigas received fifty per cent of all work done; 

in the laboratory (App. 94). 

. 

On cross-examination, she stated that he received fifty 
per cent of the gross income from the hospital and that if 
there w T ere no income then the hospital would bear the tech¬ 
nician’s salary (App. 95). She stated that she never hired] 
anyone for the laboratory without seeing Dr. Cajigas first 
(App. 98). The witness identified the hospital record which] 
disclosed that Dr. Aud came to the hospital at 9:00 P. M. 

Dr. James I. Boyd, a medical examiner for Princd 
George’s County, Maryland, stated that where the cause 
of death is not apparent, for instance, where a man’s head 
is cut off, that an autopsy is the only possible way that he 
knew of to positively determine the cause of death; that 
the only w T ay to ascertain the cause of death where it is 
claimed to have been caused by a transfusion reaction i^ 

I 

by an autopsy (App. 107). 

i 

On cross-examination, he stated that a doctor may arrive 
at an opinion; that he can select one of a number of post 
sibilities and say now this, because we have this and so, is 
the answer, but that is not the only answer because he di4 
not believe that the man had all the facts in his pos¬ 
session; he adds up what he has and what he does no^: 
have he cannot add up (App. 110). 
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Dr. John B. Ross, formerly in charge of the Red Cross 
Blood Bank in Washington, testified on behalf of the 
defendant as follows: In determining the RH factor in 
blood, competent technicians would err; that it is quite 
common for technicians to take the same blood and serum 
and obtain a different result (App. 112). 

The Court interrupted the testimony to state that the 
charge was negligence and that it was not a question of 
whether the technician w’as competent but whether she exer¬ 
cised that degree of care which would be ordinarily exer¬ 
cised by technicians (App. 121). 

On cross-examination, he stated that pyrogenic reaction, 
which is the reaction whose only characteristics are, as a 
rule, chills and high fever, may be caused by something 
extraneous to the blood itself; that a pyrogenic reaction 
can occur with compatible blood as well as incompatible 
blood (App. 126). He stated on redirect-examination that 
in virus pneumonia, a quite common finding is an auto or 
cold agglutinin and the general feeling among doctors has 
been that a person who has a cold agglutinin or auto ag¬ 
glutinin is a very poor candidate for a blood transfusion 
because they are apt to get reactions (App. 127). In 
answer to whether or not a special test is necessary for 
the antibody referred to in the virus pneumonia, the 
witness replied that the antibody can be confused with the 
RH antibody (App. 128). 

Dr. Wyrth Post Baker, called as a witness for the de¬ 
fendant, stated that he was in the hospital seeing one of 
his patients when he was called to see Verona Phillips 
between 10:30 and 11:00 P. M. on November 21, 1946. He 
stated that at the time that he saw her she was in a pul¬ 
monary edema and about ready to die; that Dr. Graceffo 
was there or came in shortly thereafter; that he had at¬ 
tempted to give an intravenous injection of glucose; that 
there were two nurses and Dr. Graceffo present and that 
no other doctor was present; that he did not see Dr. Aud 



there that night. He stated farther that he remained ap¬ 
proximately one-half honr after the patient's death anil 
that it would be impossible to testify as to the cause of 
death (App. 130). The witness stated that he was fa¬ 
miliar with the general practice of physicians in the Dis¬ 
trict of Columbia and knowing the history of the patient 
from 8:00 P. M. and from what he saw after his arrival he 
would state that the patient had air hunger; that there were 
a number of causes of air hunger, one of which is pub 
monary hemoylysis — which is a clot that lodges in one o^ 
the vessels of the lung (App. 132). He stated that he defi+ 
nitely would have remained with the patient (App. 133); 
that it would be impossible to ascertain the cause of deati| 
except by an autopsy (App. 134). 

On cross-examination, he stated that Dr. And was not 
there when she died (App. 135). He stated that Dr. And 
was not there until after Mr. Phillips arrived. 

The Court was then requested to permit certain quest 
tions concerning what went on at the meeting of January 
22nd, which had been referred to by Dr. Aud, and those 
questions were not allowed (App. 136). 

Gloria Gleaton, called as a witness for the defendant, 
testified that she was a nurse at the defendant hospital 
and w’as present when Verona Phillips died and that Dr. 
Graceffo and Dr. Baker were the only doctors present af 
the time she died; that Dr. Baker's name appeared on the 
hospital record as the doctor present when she died; that 
Dr. Aud informed her that the husband (plaintiff) would 
not consent to an autopsy (App. 137); that Dr. Aud was 
not present when the patient died and came in about thirty 
or forty minutes after the death of the patient (App. 138). 

i 

Dr. Jacob J. Weinstein, called as a witness for the deh 
fendant, testified that he had been a director of the Blood 
Bank at Gallinger Hospital since 1937, and had, in con¬ 
junction with Dr. Charles Stanley White, written a book 
on the subject of blood (App. 139). He stated further that 
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two capable pathologists, using the same blood in making 
a test with the RH serum could obtain different results. 

On cross-examination, he stated that a transfusion of a 
RH negative woman with RH positive blood might cause 
a transfusion reaction but not an acute death (App. 142); 
that such a death will not follow a transfusion reaction due 
to anti RH; that the only time there is a severe reaction 
is when the patient is given the wrong type of blood — 
either anti A or anti B (App. 143). He stated that what 
appears to be bloody urine must be tested to be sure (App. 
145). He stated that the patient might have had heart 
failure if the heart had been overloaded by the additional 
volume of blood due to the transfusion (App. 146). 

Dr. Tomas Cajigas, called as a witness for the defendant, 
testified that he vras a pathologist in the District of Colum¬ 
bia and practicing since 1918; that he opened his own 
laboratory in 1929 and had been a pathologist in George 
Washington Hospital, Sibley Hospital, Casualty Hospital, 
Doctors Hospital and Homeopathic Hospital (App. 148). 
He stated that he was the pathologist at the hospital and 
that the technicians are under his supervision; that he 
went to the defendant hospital in 1933 and has been there 
since and that he directs, controls and supervises the work 
of the technicians at the hospital (App. 150); that he re¬ 
ceives one-half of the fee for the work done at the hospital 
(App. 151); and ninety per cent for that done at his labora¬ 
tory; that Donna McPherson was a technician at the hos¬ 
pital and he supervised her work (App. 152). 

The Court stated at this time, out of the hearing of the 
jury, that unless plaintiff could show that the doctor’s in¬ 
structions w T ere negligent and if she followed his instruc¬ 
tions that there could be no liability (App. 155). 

Dr. Cajigas testified that he went to the hospital as often 
as he was needed and he stated that the technique used by 
Mrs. McPherson was correct and universally followed all 
throughout the United States; that after the death of Mrs. 
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Phillips Mrs. McPherson came to his office and another test j 
was made of the blood by the technician in his office; that! 
he was responsible for the tests (App. 160); that a testj 
made by Mrs. McPherson at the hospital was as much un- j 
der his supervision as a test made by a technician in his 
office; that two capable technicians could get opposite re¬ 
sults from a RH test and that it was not unusual (App.! 
161). The witness stated that from the history of the] 
patient that the presumption would be that she did notj 
die from the transfusion reaction on account of the shorti 
time; that death usually occurs in four to twenty days! 
after the transfusion; that she might have died from a 
pulmonary embolism (App. 164); that death occurs very 
quickly from that. 

j 

On cross-examination, the witness stated that the sympn 
toms of the patient referred to could be brought on by a 
pulmonary infarction or pulmonary embolism and that 
an acute meningo-coccus in the blood can do it; that thq 
patient could have died from an acute cardiac insuf¬ 
ficiency brought on by her pneumonia (App. 177); that the 
test of the blood on November 22nd was in accordance 
with the same method of instruction that he gave Mrs, 
McPherson (App. 178). 

i 

Catherine Warner, called as a witness for the de¬ 
fendant, testified that she was employed as a medical 
technologist by Dr. Cajigas at his laboratory and that she 
knew Donna McPherson; that Donna McPherson had come 
to the office a number of times to study the technique of 
the RH factor and that she was an apt pupil and was 
capable of performing the test; that Dr. Cajigas supers 
vised the work at the defendant hospital (App. 188); that 
the fees to be charged for the laboratory tests at defend¬ 
ant hospital were fixed by Dr. Cajigas (App. 189). 

A motion for a directed verdict was renewed at thk 
close of all the evidence in the case, which motion was over*- 
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ruled with leave to renew the motion if the verdict should 
be for the plaintiff (App. 193). 

The matter was then submitted to the jury under cer¬ 
tain instructions, a number of which were objected to by 
counsel for the defendant, and the jury returned a verdict 
in favor of the plaintiff. A motion was filed to set aside 
the verdict and entire judgment for the defendant and/or 
grant a new trial and this motion was denied by the Court 
(App. 210-211). 

STATEMENT OF POINTS 

L The Court erred in denying defendant’s motion for 
a directed verdict at the close of all the evidence in the 
case. 

2. The Court erred in denying defendant’s motion to 
set aside the judgment and enter judgment for the de¬ 
fendant 

3. The Court erred in permitting the entire hospital 
record to be introduced, which included the records made 
by Dr. Tomas Cajigas. 

4. The Court erred in refusing to permit the defend¬ 
ant to cross-examine Dr. Aud relative to statements 
made at a meeting attended by him concerning the cause 
of the death of Verona Phillips. 

5. The Court erred in permitting the case to go to 
the jury and to allow it to speculate as to the cause of 
death. 

6. The Court erred in granting plaintiff’s instructions 
Nos. 2, 5 and 13. 

7. The Court erred in denying defendant’s instructions 
Nos. 1,5,6 and 7. 

8. The Court erred in its general charge to the jury. 





SUMMARY OF ARGUMENT 


The plaintiff alleged, and attempted to prove, that Mrs. 
Donna McPherson was the defendant’s agent and servanjt 
and that it was her negligence which caused the death of 
the decedent. All of the testimony disclosed Mrs. McPherr 
son was under the direct supervision, direction and control 
of Dr. Tomas Cajigas, in accordance with Title 2, Section 
134 of the District of Columbia Code, 1940 Edition, and 
that she was never under the supervision, direction and 
control of the defendant and that not being under the 
direction and control of the defendant her acts were not 
the acts of the defendant, and that the motion for a di|- 
rected verdict at the close of the defendant’s case should 
have been granted and that the motion to set aside the 
judgment after verdict and to enter judgment for the 
defendant should have been granted. 

i 

The veracity of the plaintiff’s physician, Dr. William A. 
Aud, was very much in issue and when the doctor made 
a statement that he attended a certain meeting of doctors 
at the hospital after the patient’s death and that at that 
time no doctor made any suggestion as to the cause of 
death, other than the transfusion reaction, counsel for thb 
defendant was refused permission to cross-examine the 
doctor on this point and to produce evidence to show thajt 
numerous causes of death were suggested at that time as 
possible from the symptoms disclosed by the record. Thb 
defendant was materially injured by reason of the failure 
of the Court to permit cross-examination on this point. 

The Court permitted the entire hospital record to be 
introduced in evidence, which included records made by 
Dr. Tomas Cajigas, and there was no factual testimony 
to support the fact that Dr. Cajigas was an employee of 
the defendant hospital or in any way supervised or di¬ 
rected by the defendant, and its admission in evidence was 
prejudicial to the defendant. 


16 


The record discloses that the Court allowed certain in¬ 
structions on behalf of the plaintiff and denied certain in¬ 
structions on behalf of the defendant, the allowance and 
denial of which materially injured the defendant in its 
defense of this action. 

The Court also erred in its general instructions to the 
jury w’hen it referred to Mrs. Donna McPherson and Dr. 
Tomas Cajigas as employees of the defendant. The Court 
also in its general instruction referred to a contributing 
cause of the death which was not in any way supported by 
testimony. 


ARGUMENT 

Defendant Not Responsible for Acts of Technician 

The plaintiff relied for a recovery against the hos¬ 
pital on the fact that Donna McPherson was an employee 
of the defendant hospital and that her act in the typing 
of the blood of the plaintiff and the decedent were the acts 
of the defendant. 

It is true that Donna McPherson was paid a salary by 
the defendant hospital and that she was what might be 
considered in the general employ of the defendant, but it 
was the contention of the defendant that it had turned 
over the technician and the laboratory to the entire direc¬ 
tion, supervision and control of Dr. Cajigas, a com¬ 
petent pathologist. The testimony disclosed that he under¬ 
took the direction, control and supervision of the labora¬ 
tory and prescribed w T hat he considered the proper tech¬ 
nique for the technician to follow. His office prescribed 
the fees to be charged for the work done at the hospital 
and he received one-half of the gross income from that 
source. It was stated that in the event that no tests were 
made that the defendant would have to pay the entire 
salary of the technician. 


The hospital, being a corporation, could not practice j 

medicine and Title 2, Section 134 of the District of Co- j 

lnmbia Code, 1940 Edition, requires that all laboratory j 

technicians be under the direction of a person licensed j 

to practice the healing art in the District of Columbia, i 

There is nothing in the testimony presented by either ; 

the plaintiff or the defendant which would indicate in any j 

way that the hospital was being managed or operated ini 

violation of the Code of the District of Columbia and the I 
# 

testimony supports the fact that the laboratory was being! 
run under the direction, supervision and control of Dr.; 
Cajigas. Under these circumstances, it is contended that 
if there is any responsibility for the negligence of the tech- j 
nician that it would be the pathologist under whose di-i 
rection the technician was working and not that of the 
defendant hospital whose direct testimony definitely dis-i 
closed that the technician was not under the direction, 
supervision and control of the hospital. 

Considerable weight was apparently given to the fact 
that the technician was paid by the hospital, but the mere 
payment of the wages of the technician was no better testi¬ 
mony of the direction and control of the technician than 
would be the ownership of the laboratory and its contents^ 

The question of the liability of the general employer 
for the action of its employees who were operating under 
the direction and control of another was passed upon very 
fully in the case of Otis Elevator Company v. George A i 
Fuller Company , 44 App. D. C., 287. In that case the 
Otis Elevator Company installed an elevator in the Hibb^ 
Building and after its installation the Fuller Construction 
Company used the elevator and the Otis Company em¬ 
ployee for the operation of the elevator in order that it 
could complete its work on the building, and the question 
arose as to who was liable for the actions of the employee 
under those circumstances. The Court in its opinion, at 
page 294, stated the following: 
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“It having been settled that the Otis Company 
turned over the elevator and the operator to be 
used by the Puller Company, it follows that it did 
not retain such control as would make it primarily 
liable for the accident which befell McCloskey. Elimi- * 
nating the Mackay Company from responsibility, as 
was done in the former case, and with which we are 
not here concerned, we have a situation closely analo¬ 
gous to that presented in the case of Byrne v. Kansas 
City, Ft S. & M. R. Co., 24 L. R. A. 693, 9 C. C. A. 666, 
22 U. S. App. 220, 61 Fed. 605. In that case, the rail¬ 
way company rented its engine and crew to the Kan¬ 
sas City & M. R. & Bridge Company. The bridge 
company controlled the bridge and the operation of 
all trains of a number of railway lines over the 
bridge. The bridge company paid the railway com¬ 
pany for the use of the engine $10.00 per day, and 
also paid the railway company the expense of fuel and 
supplies used in running the engine and the wages of 
the engineer and fireman, who were carried on the pay 
rolls of the railway company. The accident happened 
through the negligence of the engineer in operating 
the engine. The question was squarely presented 
whether the contract by which the railway company 
rented its engine and crew to the bridge company re¬ 
lieved it from liability for negligence in the oper¬ 
ation of the engine while in the service of the bridge 
company. 

On this state of facts, Judge Taft, speaking for the 
Circuit Court of Appeals, said: ‘We are clearly of 
the opinion that the court was right in holding that 
the railway company was not responsible for the acts 
of the engineer and fireman in running the engine 
which killed Nason. They were, it is true, general 
servants of the railway company, but at the time of 
the accident they were engaged in the work of the 
bridge company, were subject to the orders of the 
bridge company’s officers, and in what they did or 
failed to do were acting for the bridge company. The 
question is one of agency. The result is determined 
by the answer to the further questions, Whose work 
was the servant doing? and, Under whose control was 
he doing it? The railway company had simply lent 
its general servants to become special or particular 





servants of the bridge company, had for the time 
parted with control over them, and was not responsible 
for their acts while in the service and under the control 
of their temporary master.’ This rale is well snp4 
ported by both English and American cases. ” 

! 

Again, at page 296, the Court said: 

“It is contended, however, that the Fuller Company 
had no power to discharge Locke, and therefore it can¬ 
not be held liable for his conduct The rule of liabil¬ 
ity in cases of this sort depends upon control of the 
actions of the servant. In this case, it is true that 
Locke operated the elevator, just as the engineer oper¬ 
ated the engine, or the man operated the crane; but 
when and where to operate was within the control of 
the Fuller Company. Here, the elevator moved upon 
a fixed track, as did the engines in the railway cases. 
Undoubtedly, if the accident had been occasioned by a 
defect in the elevator, we would have a different case; 
but the accident was caused by the movement of the 
elevator, a matter within the control of the Fuller 
Company.” 

The same situation arose in the case of Phelps v. Boone; 
62 App. D. C. 208, 67 Fed. (2d) 574. In that case the ap¬ 
pellee, Boone, was assigned as a physician to the White 
House and he was given the use of a Navy Department 
car with a chauffeur paid by the Government. He wentj 
to Baltimore to a theatre party and on his return the car, 
operated by the Government’s chauffeur, was in collision 
with the appellant’s car, and the question presented to the! 
Court was whether or not, under these circumstances, 
Boone was responsible for the negligence of the oper-j 
ator of the car and the Court made the following state-! 
ment: 

“The usual test in such circumstances, that is to 
say, the determination of liability for a negligent act; 
on the part of a servant, is the right or the power on 
the part of the person charged, to command and con-J 
trol the servant in the performance of the casual act 
at the moment of performance. Under the conditions! 
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the employer or master is the person who at the 
moment has the power of control. ’ ’ 

In the case of Denton v. Yazoo & M. V. R . Co., et al, 284 
U. S. 305, 52 Supreme Court Reporter, 141, the petitioner 
was a United States railway postal clerk and sustained 
an injury which he alleged w T as due to the negligence of 
one Hunter, a porter, in the general service of the Illinois 
Central Railroad Companies, who were named as defend¬ 
ants. Hunter was hired and paid by the Illinois Central 
Railroad Company and at the time that Denton was in¬ 
jured Hunter was engaged in loading United States mail 
into a mail car under the direction of a United States 
postal transfer clerk in accordance with an act of Congress 
covering transportation of mail. The trial Court entered 
a judgment for Denton which was reversed by the Missis¬ 
sippi Supreme Court and certiorari granted to the Supreme 
Court of the United States. The Mississippi Supreme 
Court reversed the judgment in favor of Denton on the 
ground that the work Denton was doing at the time of his 
alleged negligent act was not for the railroads but for 
the United States. The Court in its opinion, at page 308, 
made the following statement: 

4 ‘Whether the railroad companies may be held liable 
for Hunter’s act depends not upon the fact that he 
was their servant generally, but upon whether the 
work which he was doing at the time was their work 
or that of another; a question determined, usually at 
least, by ascertaining under whose authority and 
command the work was being done. When one person 
puts his servant at the disposal and under the control 
of another for the performance of a particicular serv¬ 
ice for the latter, the servant, in respect of his acts 
in that service, is to be dealt with as the servant of 
the latter and not of the former. This rule is ele¬ 
mentary and finds support in a large number of de¬ 
cisions, a few only of which need be cited. In Stand¬ 
ard Oil Co. v. Anderson, 212 U. S. 215, 220, 225, 29 S. 
Ct. 252,253, 53 L. Ed. 480, this court said: 


‘The servant himself is, of course, liable for thq 
consequences of his own carelessness. But when, as is 
so frequently the case, an attempt is made to impost 
upon the master the liability for those consequences^ 
it sometimes becomes necessary to inquire who wa§ 
the master at the very time of the negligent act 01 } 
omission. One may be in the general service of an¬ 
other, and, nevertheless, with respect to particular 
work, may be transferred, with his own consent of 
acquiescence, to the service of a third person, so that 
he becomes the servant of that person, with all thq 
legal consequences of the new relation. * * * 

* ‘To determine whether a given case falls within 
the one class or the other we must inquire whose i$ 
the work being performed, — a question which is usu- 
ally answered by ascertaining who has the power tq 
control and direct the servants in the performance of 
their work. Here we must carefully distinguish be¬ 
tween authoritative direction and control, and mere 
suggestion as to details or the necessary cooperation, 
where the work furnished is part of a larger under¬ 
taking. * * * 

‘In many of the cases the power of substitution oi: 
discharge, the payment of wages and other circum r 
stances bearing upon the relation are dwelt upon. 
They, however, are not the ultimate facts, but only 
those more or less useful in determining whose is 
the work and whose is the power of control. ’ ” 

This rule was applied in Murphey v. Ccvralli, 3 Hurl. & 
C. 462, 34 L. J. Ex. 14, 10 Jur. (N. S.) 1207, 13 W. E. 
165. There certain servants of the defendant negligently 
piled cotton in a warehouse, and an injury resulted; bht 
the defendant was held not responsible, because these serv¬ 
ants of his, while in the warehouse and doing the negli¬ 
gent act, were acting solely under the direction and control 
of the warehousekeeper, and, because they were then be¬ 
yond the defendant’s control, and at the time undet 
the warehousekeeper’s control, the defendant was ,not 
liable. 

In Rourke v. White Moss Colliery Co. (1877) L. R. '2 
C. P. Div. 205, 46 L. J. C. P. 283, 35 L. T. (N. S.) 49, 25 
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W. R. 263, it appeared that the defendants began sinking 
a shaft in their colliery, but thereafter agreed with Whittle 
to do the sinking and excavating at a certain price per 
yard, Whittle to find all the labor, but the defendants to 
provide and place at the disposal of Whittle the necessary 
machinery and an engineer to work the engine (this engi¬ 
neer being employed and paid by the defendants), but both 
the engine and the engineer were to be under the control 
of Whittle. The plaintiff in that case was employed and 
paid by Whittle, and while working at the bottom of the 
shaft was injured by the negligence of this engineer, who 
was employed and paid by the defendants but was under 
the control of Whittle. It was held that, although this 
engineer remained the general servant of the defendants, 
yet, because he was under the orders and control of 
Whittle at the time of the accident, he was then acting as 
the servant of Whittle and not of the defendants, who 
therefore were not liable for his negligence. 

It is submitted that in the face of the decisions above 
quoted that the defendant named herein was not respon¬ 
sible in any way for the actions of the technician, Donna 
McPherson, and that if there is any liability of any kind 
upon any individual growing out of the death of the de¬ 
cedent then the responsibility would be that of the pathol¬ 
ogist, Dr. Tomas Cajigas. 

It is respectfully submitted that the trial Court erred 
in denying defendant’s motion for a directed verdict at 
the close of the defendant’s testimony and that it erred in 
refusing to set aside the judgment and enter judgment 
for the defendant. 

The Court Erred in Limiting Cross-Examination of 

Dr. William A. And 

Dr. William A. Aud, the decedent’s physician, was the 
only witness to give to the jury the cause of death as that 
of transfusion reaction, which was supposedly caused by 


incompatible blood. It is true that he stated that the best 
way to ascertain the cause of death was by an autopsy! 
In addition to the transfusion reaction as a cause of death, 
he included, as other causes, lobar pneumonia. This wa? 
placed on the death certificate by Dr. William And. He 
did testify that he asked the plaintiff to permit an autopsy 
to find out what had gone wrong (App. 59), which indicated 
some doubt in his mind as to the cause of death. Why 
the doctor wrote lobar pneumonia on the death certificate 
when he testified that she was suffering from a virus pneu4 
monia is confusing, for in his testimony, on page 50 of the 
appendix, he said that definitely that in his opinion from 
X-ray and blood reports that she had a virus pneumonia 
which could not be helped by penicillin or sulpha and 
that the best treatment is repeated small transfusionsi 
This view did not accord with the views expressed by Drj 
Boss who testified that a person suffering from a virus 
pneumonia might get a severe reaction from a transfusion! 

I 

In addition to the foregoing, considerable question wa^ 
raised concerning the veracity of Dr. And by reason of his 
statement that he was present at the time that Verona 
Phillips died. The plaintiff himself testified that he came 
in after the death of his wife and that Dr. And did not 
come in there for some time thereafter. Dr. Graceffo and 
Dr. Baker and the nurses testified that he was not there 
at the time of her death and the hospital record, whicli 
was introduced in evidence, disclosed that Dr. Wyrth 
Baker, who was not the decedent’s doctor and who was 
called in by the defendant to treat the decedent terminally 
because no other doctor was present, signed the hospital 
report showing the death of the decedent. Surely heij 
own doctor would sign such a record if he were present 
at the time of her death. 

| 

On page 60 of the record, Dr. And stated that he at¬ 
tended a staff conference and that nobody had any sug¬ 
gestion of any cause of death other than transfusion re- 
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action, and he was then asked if there were not approxi¬ 
mately fifty different causes discussed at that meeting 
which would have caused death under the same symptoms 
and he stated that that was not brought up, and counsel 
for the defendant, on numerous occasions throughout the 
record, requested permission to lay a foundation as to 
statements made by other doctors at this hearing, which 
the Court refused to permit, and it is submitted that the 
Court erred in refusing the defendant the right to cross- 
examine Dr. Aud on this point. 

In the case of Lindsey v. United States, 77 U. S. App. 
D. C. 1, 133 Fed. 2d 36, the Court made the following state¬ 
ment : 


“The efficacy of cross-examination as a test of the 
dependability of testimony is too well understood to 
require extensive explanation. Evidence supplied 
through the lips of witnesses is subject to the possible 
infirmities of falsification or bias and the inaccuracies 
which flow from fallibility of human powers of ob¬ 
servation, memory, and description. The annals of 
the legal profession are filled wdth instances in which 
testimony, plausible when supplied on examination in 
chief, has by cross-examination been shown to be, for 
one or more of the reasons mentioned, faulty or worth¬ 
less. So definitely, indeed, has the efficacy of cross- 
examination as a weapon for the discovery of truth 
been recognized in our system of law that cross-exam¬ 
ination is within the discretion of the trial judge, but 
it is only after a party has had an opportunity sub¬ 
stantially to exercise the right of cross-examination 
that discretion becomes operative.” 

It is submitted that, under the circumstances, the de¬ 
fendant should have been permitted to examine the wit¬ 
ness in detail concerning the proceedings at the meeting 
to which he referred, for without laying a foundation 
for such testimony it would be impossible for the de¬ 
fendant to produce the testimony of the various witnesses 
as to what occurred at that time. It would have been an 
added item disclosing conflicts in the testimony of Dr. Aud 
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and may have been very beneficial to the jury in arriving j 
at a proper verdict. j 

There Was No Evidence of the Cause of Death 

One of the grounds submitted by the defendant as a 
basis for its motion for a directed verdict was that there j 
was no proof of what actually caused the death of Verona 
Phillips. All the doctors, with the exception of Dr.| 
William A. Aud, testified that the only way to ascertain! 
the cause of death would have been by an autopsy. Dr.! 
William Aud testified that death was caused by transfusion ! 
reaction and with a secondary cause of pneumonia, lobar, j 

Most of the medical witnesses testified that a trans-| 
fusion reaction could occur with compatible blood as well 
as incompatible blood. The patient was seriously ill and 
for that reason had been sent to a hospital, and apparently 
her own doctor did not know actually what her illness was 
because he diagnosed it as virus pneumonia and put on 
her death certificate lobar pneumonia, and his testimony 
clearly states that there was a vast distinction between 
the two types of pneumonia. The other doctors testified 
that it could have been a pulmonary embolism or numerous 
types of heart condition brought on by the transfusion or 
by the disease itself. Dr. Wyrth Baker and Dr. Frank 
Graceffo, who were admittedly present at the time the 
patient died, stated that it would be impossible to statd 
what caused her death and that the only possible way of 
ascertaining that fact was by an autopsy. j 

j 

Under such testimony as this the jury could do nothing 
but speculate as to what actually caused the death of thje 
decedent. 

i 

The Court in its general instruction to the jury, among 
other things, stated as follows: “But if the defendant’s 
employees, Mrs. McPherson or Dr. Cajigas, were negligent 
and their negligence caused the death of Mrs. Phillips dr 
was a contributing cause to her death or hastened her 
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death, then the defendant would be liable whether or not 
her family physician or anyone else was negligent or 
whether natural causes contributed to her death”. (App. 
202). This statement must have been confusing to the 
jury for it permitted them to speculate on what part, 
if any, the defendant had in causing the decedent’s death. 
There was no testimony that it contributed in any way 
to the death of the decedent and the only testimony 
covering this point was that of Dr. William A. And. 

In Carmody v. Capital Traction Company, 43 App. D. C., 
245, the Court, in its opinion, at page 253, made the fol¬ 
lowing statement: 

“The general burden is on the plaintiff of estab¬ 
lishing her whole case by a preponderance of the evi¬ 
dence to the satisfaction of the jury. ‘The questions 
of evidence that arises in actions for death are, for 
the most part, the same as those that arise in ordinary 
personal injury cases. 

• • * • As in other actions, the burden of proof 
is upon the plaintiff to establish his case, including 
the fact that the death was caused by the wrongful 
act or neglect of the defendant, by a preponderance 
of evidence. Tiffany, Death by Wrongful Act, 2d ed. 
1913, § 189.’ ” 

In the case of Payne v. Illinois Central Railroad Com¬ 
pany, 155 Fed., page 73, the Court stated that there must 
be substantive proof not only that the defendant was negli¬ 
gent but that the negligence brought about the injury in 
order to justify the submission of the case to the jury. 

In the case of Scherer v. Schlaberg, 18 N. D. 42, 122 
N. W. 1000, the Court stated that the plaintiff has been 
held to bear a similar burden of proof in regard to the 
question as to whether' death was caused by the tort or 
by a pre-existing disease. It is submitted that there was 
no substantial evidence of any kind on the part of the 
plaintiff upon which the jury could say that death was 
caused by a transfusion reaction which was brought about 
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by the negligence of the defendant and that the matter; 
was left to the jury for its speculation and conjecture andj 
a verdict should have been directed for the defendant. 

i 

In any event, the instruction of the Court on this par¬ 
ticular point was confusing and improper and the defend-; 

ant was greatly prejudiced by the Court’s action. 

. 

The Court Erred in Allowing Plaintiff’s Instructions 

Nos. 2, 5 and 13 j 

The Court allowed plaintiff’s instruction No. 2 (App 1 
205), over the objection of the defendant, which instruction 
stated as a matter of law that the defendant was the em¬ 
ployer of the laboratory technician and the fact that she 
was under the general control of Dr. Cajigas, who was in 
charge of the laboratory, did not relieve the hospital from 
liability for any negligent conduct on her part. It is sub+ 
mitted that the cases cited under the first point covered 
on this appeal that the Court erred in refusing to direct 
a verdict sufficiently established the error of this in¬ 
struction. 

I 

I 

The Court granted plaintiff’s prayer No. 5 (App. 206), 
which stated to the jury as a matter of law that if th6 
technician failed to exercise that degree of care or skilj 
which was exercised by reasonable and prudent technicians 
in the District of Columbia and the vicinity at that time 
and that Mrs. Phillips was transfused with blood that 
was incompatible with her own, which was the direct 
cause of her death, that the verdict should be for th6 
plaintiff. There was no testimony to support any such 
instruction. There was no testimony that she had failed 
to exercise the degree of care and skill which was exercised 
by prudent laboratory technicians in the District of Colum¬ 
bia and there was no direct testimony that the transfusion 
reaction was in any way caused by the negligence of the 

technician, and there were numerous other conditions 

i 

i 

I 

i 

I 

I 

I 


i 
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which may or may not have caused the death of Verona 
Phillips. 

The Court allowed plaintiff’s instruction No. 13 (App. 
207), in which the jury was instructed as a matter of 
law that if they found from the evidence that in super¬ 
vising the hospital’s laboratory Dr. Cajigas was either an 
employee of the hospital or engaged in a joint venture 
with the hospital, in either case the hospital would be 
responsible for the conduct of Dr. Cajigas in supervising 
the laboratory and for the conduct of its technician in 
the performance of the blood examination. The Court 
further, in its general instruction, referred to Mrs. Mc¬ 
Pherson and Dr. Cajigas as employees of the defendant 
and it is submitted that there is no evidence of any kind 
that Dr. Cajigas was an employee of the defendant or en¬ 
gaged in a joint venture with the defendant. 

Laboratory technicians are exempt from the operation 
of the license laws of the District of Columbia and this 
is set forth in Title 2, Section 134 of the 1940 Edition 
of the District of Columbia Code, which is as follows: 

“The provisions of this chapter shall not be con¬ 
strued to apply to (a) the treatment of any case of 
actual emergency; or (b) to the practice of massage, 
or dietetics, or the use of hygienic measures, for the 
relief of disease or to the practice of any other form 
of physiotherapy for the relief of disease, or to the 
practice of X-ray or laboratory technicians, under the 
direction of a person licensed to practice the healing 
art in the District of Columbia.” 

This definitely takes the direction and supervision of 
the technician from the hospital and places it in the hands 
of a licensed physician. The testimony in this case defi¬ 
nitely showed that the hospital at no time ever attempted 
to supervise or direct the action of the technician but that 
her every act was supervised and directed by Dr. Cajigas 
who made the charges for the work to be done and who 


29 


i 
! 

i 

I 

received fifty per cent of the gross profits of the laboratory 
but took no liability in the event that there was a deficit. 

In the case of Chisholm v. Gilmer, 81 Fed. 2d, 120, the j 
Court stated, at page 124, that a joint venture exists when 
two or more persons combine in a joint business enter¬ 
prise for their mutual benefit, with an expressed or im- I 
plied understanding or agreement, that they are to share 
in the profits or losses of the enterprise and that each is | 
to have a voice in its control or management. Surely the 
testimony in this case does not support any such under- j 
standing. 

In the case of Troietto v. G. H. Hammond Compcuny, 110 i 
Fed. 2d 135, the Court, at page 137, stated that ordinarily j 
agency is not presumed and the burden of proving an j 
agency is upon him who asserts it. That a joint venture 
has been defined as an association of persons to carry j 
out a single business enterprise for profit, for which pur- j 
pose they combine their property, money, effects, skill and | 
knowledge. Each participant therein is agent for the oth¬ 
ers and it is essential that each have control of the means j 

employed to carry out the common purpose. 

- 

There is no testimony that the defendant could in any j 
way act for Dr. Cajigas nor is there any testimony that j 
Dr. Cajigas is the agent for or could act on behalf of the j 
defendant. 

In Dorma v. Zilch, 56 R. I. 413, 186 Atl. 21, the Court 
said to constitute a joint enterprise there must be a com¬ 
munity of interests between the parties in the purpose of | 
the undertaking and an equal right to direct and govern j 
the movement and conduct of each other in connection j 
therewith. The defendant in this case was a corporation 
and could, under no circumstances, practice medicine in 
the District of Columbia. There is no testimony that i 
it attempted to do anything but that which the law per-j 
mitted and required and that was complied with when it 
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turned over to Dr. Tomas Cajigas the laboratory and its 
contents and gave him fifty per cent of the gross profits 
for operating this laboratory. If there was any liability 
in this case whatever, liability would be that of Dr. Tomas 
Cajigas who admittedly supervised throughout and con¬ 
trolled the actions of the technicians at the hospital. 

In the case of Arkansas Midland v. Pearson , 98 Ark. 
399, 135 S. W. 917, the Court said that it is the general 
rule that a physician or surgeon, being a professional man 
who is entirely free to exercise his skill and his soundest 
judgment in rendering medical or surgical services without 
any interference from one who employs him, is not a serv¬ 
ant or agent in the usual sense of those terms. It has 
been held in this connection that the relation of master 
arid servant does not exist between, the owner of a hos¬ 
pital and an X-ray specialist placed in charge of the X-ray 
work of the institution, so as to render the owner liable 
for any injury caused by an X-ray diagnosis of a patient. 
Runyan v. Goodrum, 147 Ark. 481,228 S. W. 397. 

It is submitted that this instruction was not in accord¬ 
ance with law and that it tended to confuse the minds 
of the jury and that it materially injured the defendant. 

The Court Erred in Denying Defendant’s Instructions 

Nos. 1,5,6 and 7 

The Court denied defendant’s instruction No. 1 (App. 
197), in which the Court was asked to instruct the jury, 
among other things, as follows: 

“The jury is instructed that no presumption of 
negligence whatever arises from the fact that Verona 
Phillips died. On the contrary, the legal presumption 
is that reasonable care was exercised by the defendant. 
The burden of proof is upon the plaintiff to overcome 
this presumption of due care on the part of the de¬ 
fendant and to prove by a preponderance of the evi¬ 
dence that the defendant was guilty of negligence and 
that such negligence was the proximate cause of the 
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death of Verona Phillips, and unless yon find that 
the plaintiff has sustained this burden of proof, then 
your verdict must be for the defendant.” 

_ | 

The Court struck out of this instruction the following:! 

“On the contrary, the legal presumption is that reason¬ 
able care was exercised by the defendant”. The Court also 
struck out of the instruction “To overcome this presump¬ 
tion of due care on the part of the defendant and to prove ”j 
and inserted instead the words “to show” which appears 
in the record (App. 207^ ^ jy ? . <// 

In the case of Wootworfil v. Williams, supra the Court, 
at page 348, made the following statement? 

“The burden of proving defendant’s negligence is 
upon the plaintiff. The mere happening of the acci¬ 
dent does not shift to the defendant the burden of 
establishing that the accident did not occur through 
its negligence, nor does it create a presumption of 
negligence. On the contrary, the legal presumption 
is that reasonable care was exercised by the defend¬ 
ant.” 

i 

It is submitted that the Court erred in refusing io 
grant defendant’s instruction No. 1 as requested. 

The Court denied defendant’s instruction No. 5 (App, 
199), which instruction was as follows: 

. i 

“The jury is instructed that they are not per4 
mitted to speculate as to the negligence of the defend-j 
ant and that plaintiff has the burden of proving by 
a preponderance of the evidence that the defendant 
was negligent and that its negligence alone was the 
proximate cause of the death of Verona Phillips.” 

The defendant was entitled to have its theory of the 
case submitted to the jury and the allegations of the com^ 
plaint and all the testimony which was produced by the 
plaintiff was for the purpose of showing that death was 
caused by the negligence of the defendant and it was an 
error on the part of the Court to refuse to grant this 
instruction. 
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The Court denied defendant’s instruction No. 6 (App. 

200) , which instruction was as follows: 

“The jury is instructed that if you find from the 
evidence that the defendant placed its laboratory 
under the care and direction of a well-known and re¬ 
sponsible pathologist and that he operated the said 
laboratory in a proper and careful manner and in 
accord with the known practices of laboratories and 
technicians in the District of Columbia, then your 
verdict should be for the defendant” 

Title 2, Section 134 of the 1940 Edition of the Dis¬ 
trict of Columbia Code, previously referred to, required 
that the laboratory be operated under the supervision and 
direction of a licensed physician, and as a part of its 
defense the defendant undertook to show that it had turned 
over its laboratory and the technician to a responsible 
pathologist. There was no testimony of any kind 
throughout the entire case which reflected in any wise 
upon the integrity and capability of Dr. Tomas Cajigas 
and the Court erred in refusing to grant this instruction 
and to permit it to be read to the jury. 

The Court denied defendant’s instruction No. 7 (App. 

201) , which instruction was as follow’s: 

“The jury is instructed that if you find from the 
evidence that the technician, Donna McPherson, even 
though her salary was paid by the defendant hospital, 
was under the entire direction, supervision and control 
of Dr. Tomas Cajigas, and was so acting at the time 
she made the test of the decedent’s blood, then your 
verdict must be for the defendant. ’ ’ 

The defendant w’as entitled to have this instruction read 
to the jury, for all the testimony was that even though 
the technician was paid by the hospital that she w’as 
under the entire direction, supervision and control of Dr. 
Tomas Cajigas, who definitely was not an employee of the 
defendant or w’as he in any way engaged in a joint 
venture with the defendant. The Court made the state- 
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ment that there was practically no evidence or very little 
evidence against Dr. Cajigas (App. 204). 

It is respectfully submitted that the Courts instruction 
as a whole was prejudicial to the defendant and the 
granting of plaintiff’s instructions Nos. 2, 5 and 13 and 
the denying of defendant’s instructions Nos. 1, 5, 6 and 7 
was prejudicial to the defendant and that the action of 
the trial Court in this respect should be reversed. 

The Court Erred in Denying’ Defendant’s Motion to Set j 

Aside Judgment and Enter Judgment for the Defendant 

Within ten days after the judgment was entered on be- j 
half of the plaintiff in this case, the defendant moved to j 
set aside this judgment and to enter judgment for the 
defendant and/or grant a new trial, and the Court denied 
both motions. j 

It is submitted that the record which has been filed in j 
this case, and which contains all the evidence which was j 
before the jury and material to a proper determination ! 
of this matter, indicates that the plaintiff failed to make ! 
out any case of negligence against the defendant which | 
would permit the matter to be presented to a jury. There ! 
was no evidence of any actionable negligence on the part! 
of the defendant and that the Court, upon a reconsider-i 
ation of the motion for a directed verdict at the close of 
all the evidence in the case, should have set aside the! 
judgment and entered judgment for the defendant. 

i 

This Court has the authority to reverse the action of 
the trial Court and to enter judgment for the defends 
ant. In the case of Dichmann, Wright and Pugh, Inc. v. 
Weade, 168 Fed. Rep. 2d, 914, the Court, at page 916] 
stated, “Since the defendant in the instant case moved for 
judgment notwithstanding the verdict, we are not limited 
to the granting of a new trial and defendant is entitled tp 
have judgment entered in its behalf. Cone v. West Va. 
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Pulp and Paper Company, 330 U. S. 212, 67 S. Ct. 752, 
91L. Ed. 849.” 


CONCLUSION 

It is respectfully submitted that the foregoing state¬ 
ment, and the cases cited in support thereof, clearly indi¬ 
cates that the Court erred in its application of the proper 
law in this case and that judgment should have been en¬ 
tered in favor of the defendant. Under the circumstances, 
it is prayed that this Court reverse the judgment obtained 
by the plaintiff against the defendant and direct the trial 
Court to enter judgment for the defendant or grant a new 
trial. 
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United States Court of Appeals 

fob the District of Columbia Cibcuit 


No. 10,266 


National Homeopathic Hospital, a Corporation, 

Appellant, 

v. 

Paul Phillips, Administrator of the Estate of 
Vebon a Phillips, Deceased, 

Appellee, 


Appeal from the United States District Court 
for the District of Columbia. 


STATEMENT OF THE CASE. 

The appellee, Paul Phillips, plaintiff below, is the hus¬ 
band of Vebona Phillips, deceased, and the duly appointed 
administrator of her estate. The appellant, defendant be¬ 
low,* is a hospital in which Mrs. Phillips was a patient 
at the time of her death. 

About the middle of November, 1946, Mrs. Phillips fell ill 
with a cold and fever (J.A. 4) and Dr. William D. And, 

* For convenience the parties will hereafter be referred to as they were 
designated in the lower court. 












a practicing physician of the District of Columbia and 
near-by Maryland, was called. Dr. Aud diagnosed her 
condition as bronchitis (J.A. 47), and prescribed certain 
medications. Mrs. Phillips did not improve, and on No¬ 
vember 19 ,1949 Dr. Aud found evidence of pneumonia in 
the right lower lobe of her lung and advised that she be 
sent to a hospital (J.A. 48). Mrs. Phillips, who was 35 
years of age and had enjoyed excellent health prior to 
this time, was the mother of two small children (J.A. 4) 
and was herself caring for the family (J.A. 5). 

On November 19, 1946, Mrs. Phillips was admitted to j 
defendant hospital as a regular bed patient (J.A. 48). Dr. 
Aud visited her on November 20th and found her condi¬ 
tion somewhat improved (J.A. 50). The following day, • 
November 21, 194$ Dr. Aud again visited his patient and, 
to hasten her recovery from what he had concluded was 
a virus pneumonia, ordered that Mrs. Phillips 7 blood be 
grouped, typed for the Rh factor and cross-matched, and 
that a small transfusion of compatible blood be given her 
(J.A. 50, 51). Repeated small transfusions are a recog¬ 
nized therapy for this type of pneumonia (J.A. 50). Ac¬ 
cordingly, the defendant hospital caused samples of Mr. 
and Mrs. Phillips 7 blood to be taken, and in defendants 
own laboratory in the basement of the hospital building 
(J.A. 9), defendant’s employee, Donna McPherson, a lab¬ 
oratory technician hired by the superintendent of the de¬ 
fendant hospital (J.A. 30), paid by the defendant (J.A. 19), 
administratively supervised by the hospital (J.A. 182), 
but working without the direct technical supervision of 
anyone (J.A. 102), tested the two bloods using serum pur¬ 
chased by the hospital and equipment belonging to the hos¬ 
pital (J.A. 131) to determine their compatibility (J.A. 26). 

It is an established and uncontroverted medical fact that 
a woman, whose blood is Rh-negative and who has borne 
children by an Rh-positive husband, may build up anti¬ 
bodies in her blood stream (J.A. 40), so that if she is sub¬ 
sequently transfused with Rh-positive blood, a reaction 
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will take place which may cause death (J.A. 41, 117). Rh j 
factor determination for female patients was done rou- j 
tinely by the defendant hospital in 1946, the year of Mrs. j 
Phillips’ death (J.A. 98). There was voluminous literature j 
available on the subject of Rh typing in 1946, and it was 
well known that the use in transfusions of Rh incompatible 
blood frequently proved fatal to the donee (3.A. 39). The j 
testing of blood for the Rh factor was consequently recog- j 
nized as a vital laboratory step (J.A. 39), and when per- j 
formed by experienced and properly trained technicians, j 
following approved laboratory procedures, 100% accuracy 
reasonably could be expected (J.A. 39, 43). 

At the conclusion of Mrs. McPherson’s laboratory ex¬ 
amination, the defendant hospital advised Dr. And by tele¬ 
phone that a donor with compatible blood had been ob¬ 
tained and in reliance thereon, Dr. And ordered the trans- j 
fusion to be started (J.A. 51). The testimony of Mrs. i 
McPherson was that the blood of Mrs. Phillips was found ! 
by her to be “type 0, Rh-positive” and that the blood of 
Mr. Phillips was “cross-matched OK type O”. 

Blood was then taken from Mr. Phillips who had been ! 
selected by the hospital as the donor and the transfusion ! 
of 250 cc. of that blood was begun at 7:00 P. M. on 
ber 21, 1946. By 7:45 P.M., Mrs. Phillips had absorbed 
100 cc. of her husband’s blood and complained of feeling j 
chilly. The transfusion was then discontinued. At 8:00 
P.M., Mrs. Phillips had a severe chill lasting 15 minutes, 
was irrational and in shock (J.A. 52). By 9:00 P.M. her 
pulse had become intermittent and she voided large quan- j 
tities of bloody urine (J.A. 53). At 10:00 P.M. Mrs. Phillips 
was in poor condition and irrational. At 11 .*00 P.M. she 
had a temperature of 107°, and at 11:02 P.M. she died. 
Dr. Aud, who had attended Mrs. Phillips throughout her 
entire illness and who had personally observed her symp- 
tons while undergoing the reaction, testified that Mrs. Phil-' 
lips definitely died from the transfusion reaction and did 
not die from anything else (J.A. 55). 


i 
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At about 11:00 P.M. Mr. Phillips was informed that his 
wife was in critical condition. When he arrived at the 
hospital at 11:25, he found she had died a few minutes 
before (J.A. 11). Still shocked by his wife’s sudden and 
wholly unexpected death, Mr. Phillips began asking ques¬ 
tions of the hospital personnel in an effort to discover 
what had happened. When he learned that her death re¬ 
sulted from a transfusion reaction, he requested that a 
sample of her blood be taken. This was done immediately 
(J.A. 12). 

The following morning, (U^ember 22, 1946, Mrs. Mc¬ 
Pherson, defendant’s laboratory technician, having learned 
of Mrs. Phillips’ death following the transfusion, became 
concerned over the possibility that the death had been 
caused by an error in her blood tests of the previous day 
(J.A. 28). Not satisfied with the results of her own tests, 
Mrs. McPherson went that afternoon to the private lab¬ 
oratory of Dr. Thomas Cajigas, staff pathologist of de¬ 
fendant’s hospital, where, at her request, an experienced 
laboratory technician under the personal supervision of 
Dr. Cajigas re-tested Mrs. Phillips’ blood, utilizing proper 
laboratory techniques, and found her to have been in fact 
an Elf-negative (J.A. 161). That same day Mr. Phillips 
took the sample of blood, that had been taken from Mrs. 
Phillips the night of her death, to the private laboratory of 
Dr. Oscar B. Hunter, Jr., a pathologist and blood expert 
in the District of Columbia, who tested the blood and also 
found Mrs. Phillips to be Rh-negative (J.A. 33) and, in 
addition, found anti-bodies present in a sufficiently high 
titre to account for the reaction (J.A. 169). Both Dr. 
Cajigas (J.A. 13) and Dr. Hunter (J.A. 33) tested the 
blood of Mr. Phillips, the donor, and found his blood to be 
Rh-positive. The net result of the tests performed by 
these two specialists was to establish that defendant’s 
employee, Mrs. McPherson, had erroneously found Mrs. 
Phillips to be Rh-positive when she was in fact Rh-nega¬ 
tive, and had wrongly reported the bloods of Mr. and Mrs. 





Phillips to be compatible when they were in fact incom¬ 
patible. As the direct consequence of this error, Mrs. 
Phillips was transfused with blood that reacted with her 
own to cause her death (J.A. 55). 

Acting alone and entirely without supervision (J.A. 

25, 102) Mrs. McPherson, who had previously performed 
only six to a dozen Rh-tests in her life (J.A. 15), tested 
the blood of Mrs. Phillips to determine its Rh factor. In 
so doing, she failed to follow the essential instructions as 
to the technique to be employed received by her from Dr. 
Cajigas and from the manufacturer of the serum used 
(J.A. 27, 32, 40, 41, 42, 74, 75). The extent to which she 
deviated from her instructions was sharply revealed by 
Isador H. Gilbert, owner and director of the Certified Blood ! 
Donor Service who supplied the serum to the defendant 
and the instructions for the technician to follow in per- j 
forming Rh tests. When asked what the effect would be 
on the possibility of error if the technique employed by j 
Mrs. McPherson were used with his serum, Mr. Gilbert 
replied, ‘‘Anything can happen—anything can happen” j 
(J.A. 74) j 

The jury returned a verdict on February 21,194^ against 
defendant hospital in the sum of nine thousand ($9,000.00) j 
dollars. The defendant’s motions to set aside the judgment 
were overruled by the Trial Judge, Judge Jennings Bailey, 
on March 25, 1949. Defendant noted an appeal to this j 
Court on April 5, 1949. | 

! 

SUMMARY OF ARGUMENT. ! 

I 

The defendant hospital is liable for the death of Mrs. j 
Phillips which was caused by a transfusion of incompatible j 
blood administered as the result of the negligent act of de- j 
fendant’s servant, the laboratory technician, Mrs. Donna j 
McPherson. Defendant admits that the technician was ! 
paid and hired by the hospital and was defendant’s general ; 
servant. The evidence shows, in addition, that the techni¬ 
cian was administratively supervised and controlled by the j 








6 


defendant, performed work for the benefit of the defendant, 
and remained under defendant’s power of control and ac¬ 
tual control, even though she had the right to look to Dr. 
Cajigas for occasional instruction and supervision. She 
performed tests in defendant’s own laboratory entirely 
without technical supervision by anyone, and defendant re¬ 
lied on her alone to perform certain tests on which depended 
the life of the patients in defendant’s care. In any event, 
the duty owed plaintiff by defendant by virtue of their 
contractual relationship could not be avoided by defendant 
by delegating work called for by the contract to one not a 
party to it. - 

Defendant, in compliance with Title 2, Section 134 of the 
D. C. Code had hired Dr. Cajigas as staff pathologist to 
establish certain routines in its laboratory and to super¬ 
vise the technical and scientific aspects of its operation. 
Although Dr. Cajigas was compensated on a percentage 
basis, the evidence shows that he was not an independent 
contractor to whom the technician was loaned as a special 
servant in the performance of his work. She remained at 
all times defendant’s agent and servant, and defendant was 
liable foi? her negligence in performing the vital Rh test in 
a manner contrary to the instructions of both Dr. Cajigas 
and the manufacturer of the serum, thus directly causing 
Mrs. Phillips to be transfused with incompatible blood, 
which transfusion resulted in her death. 

The trial court was entirely correct in sustaining plain¬ 
tiff’s objections to further cross-examination of Dr. Aud 
with regard to certain statements allegedly made by other 
doctors at a staff meeting after Mrs. Phillips ’ death. Such 
statements were made out of the presence of the plaintiff 
and were hearsay. Defendant claims that this cross-exami¬ 
nation was designed for the sole purpose of laying a founda¬ 
tion for later impeachment of the witness. However, the 
statements as such were inadmissible as immaterial and 
collateral and because of the rule that a witness cannot be 
impeached by other witnesses regarding his testimony on 
collateral and immaterial matters. 
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There was direct and positive testimony by Dr. Aud, a 
qualified physician, who attended Mrs. Phillips during her 
entire illness and observed her during the reaction from 
the blood transfusion, that her death was caused by the 
blood transfusion reaction and nothing else. This testi¬ 
mony was supported by the testimony of expert witnesses 
of both plaintiff and defendant. This evidence, if not jus¬ 
tifying a directed verdict for plaintiff on the issue of cause 
of death, certainly removed the cause of death from the 
realm of speculation and made it an issue for the jury. 

A laboratory report by Dr. Cajigas, as part of the hos¬ 
pital record, was properly admitted in evidence under the 
Federal Shop Book Rule. In addition, Dr. Cajigas himself 
was called as witness by the defendant and was examined 
by defendant on this very report so that if any error ex¬ 
isted it became harmless. 

The instructions on behalf of plaintiff allowed by the 
Court were correct statements of the law. Those of the 
defendant which were denied were either incorrect state¬ 
ments of the law or were covered by the Court’s general 
instructions. There was ample evidence to show that Mrs. 
McPherson was an employee of the defendant, and that 
Dr. Cajigas was either an employee or a joint venturer with 
the defendant hospital. 

ARGUMENT. 

L 

The Laboratory Technician was the Employee of the 
Defendant, for Whose Negligent Acts Defendant is 
Liable. 

In its brief defendant says: 

“It is true that Donna McPherson was paid a salary by 
the defendant hospital and that she was what might be 
considered in the general employ of the defendant.. 

Thus at the outset, defendant admits that the laboratory 
technician was the general servant or agent of the hospital, 
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and appears to rely entirely on the erroneous theory that 
she had been lent to Dr. Cajigas to do his work as his spe¬ 
cial servant. Given an appropriate set of facts this theory 
might be worthy of consideration, but in this case there 
are no facts that in any way support such a proposition. 
There is no question here but that Donna McPherson was 
hired by the defendant hospital and paid by the hospital to 
work in its own laboratory, using defendant’s own supplies 
and equipment, to perform tests for the benefit of the hos¬ 
pital and its patients. Her employee status was firmly es¬ 
tablished by her own testimony which was as follows (J.A. 
22,30): 

“Q. And you are Donna McPherson who in Novem¬ 
ber, 1946, was employed by the National Homeopathic 
Hospital in Washington as a laboratory technician? 

A. Yes sir. 


Q. Mrs. McPherson, who first talked to you about 
being employed as a technician? 

A. Miss Phipps. 

Q. Had you talked to anybody about it before? 

A. No. 

Q. When did you first see Dr. Cajigas? 

A. I don’t remember how long it was after I had 
been working there, maybe a week.” 

Not only was she hired by the hospital without prior con¬ 
sultation with Dr. Cajigas, but she actually worked for the 
hospital for some time before she ever met him. The fact 
that she was paid her salary by the hospital was admitted 
by defendant’s superintendent. Miss Phipps, who testified 
(JA. 93): 

“Q. She was paid by the hospital? 

A. Yes.” 

It is likewise admitted that she was under the administra¬ 
tive control of the defendant as to her hours of work and 
periods of vacation (J.A. 183). 
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Under these circumstances the “borrowed servant” rule 
can have no application. Merely because Dr. Cajigas was 
retained by the hospital in a staff capacity, and in com¬ 
pliance with Title 2, Section 134 of the D. C. Code, to super¬ 
vise the hospital laboratory does not permit the defendant 
to invoke the rule. Section 227 of the Restatement of the 
Law of Agency states the law succinctly: 

“In the absence of evidence to the contrary, there is 
an inference that the actor remains in his general em¬ 
ployment so long as, by the service rendered another, 
he is performing the business entrusted to him by the 
general employer. There is no inference that because 
the general employer has permitted a division of con¬ 
trol, he has surrendered it.” 

Thus, even if Mrs. McPherson had been rendering a service 
to Dr. Cajigas, which she was not, the hospital would re¬ 
main responsible because the work being done was the work 
entrusted to her by the hospital. Referring specifically to 
situations where special skills and techniques are required 
of employees, the Restatement, at Section 220, continues to 
say: 

11 So, the skilled artisans employed by a manufacturing 
establishment, many of whom are specialists, with 
whose method of accomplishing results the employer 
would have neither the knowledge nor the desire to in¬ 
terfere, are servants.” 

Mrs. McPherson was admittedly in the general employment 
of the defendant, and, according to the hospital’s own su¬ 
perintendent, was not under the technical supervision of 
anyone. Miss Phipps was questioned regarding this and 
testified (J.A. 102): 

“Q. Who supervised Mrs. McPherson in the making 
of the laboratory examination for blood matching pur¬ 
poses ? 

A. She is a technician. She does not have any su¬ 
pervision. 

Q. There is no supervision? You rely on her alone? 

A. Why, certainly.” 
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The hospital therefore had as much control over its tech¬ 
nician as it did over any of its other employees. With re¬ 
gard to the technical aspects of her work, Mrs. McPherson 
could call Dr. Cajigas for advice. He was available in a 
consultant capacity as the staff pathologist of the hospital. 
But an attempt to make him the employer of Mrs. McPher¬ 
son must obviously fail on the undisputed facts. 

A. Defendant's Cited Cases Confirm Its Own Liability 

Defendant’s own authorities reveal why the hospital must 
accept the responsibility for the acts of Mrs. McPherson. 
In Byrne v. Kansas City, Ft. S. & M. R. Co., 61 Fed. 605, a 
case on which defendant has relied, the court said: 

“They were, it is true, general servants of the railway 
company, but at the time of the accident they were en¬ 
gaged in the work of the bridge company, were subject 
to the orders of the bridge company’s officers, and in 
what they did or failed to do were acting for the bridge 
company. The question is one of agency. The result 
is determined by the answer to the further questions. 
Whose work was the servant doing and, under whose 
control was he doing it?” 

Here there is no question that the technician was doing 
the work of the hospital in performance of the hospital’s 
contract with its patient. She was under the general con¬ 
trol of the hospital, and not directly supervised by anyone. 
The hospital could hire and fire either its pathologists or 
its technicians at will. The right of control was clearly 
reserved to the defendant and no one else. It is important 
to remember that it is the right to control, not control it¬ 
self, that governs the agency relationship. Grace v. Ma- 
gruder, 80 U.S. App. D.C. 53, 148 F. (2d) 679, invoked this 
principle and this Court found that coal hustlers, who 
worked without actual supervision were none the less ser¬ 
vants.” . . . it is the right to control, not control or 
supervision itself, which is most important.” 

The case of Denton v. Yazoo & M. V. R. Co., 284 U.S. 305, 
52 Sup. Ct. 141, 76 L. Ed. 310 was also quoted at length by 
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the defendant, and again is clearly shown the inescapable | 
liability of the hospital for the negligent acts of its tech- i 

nician. There it was said: ! 

! 

• i 

“Whether the railroad companies may be held liable j 
for Hunter’s act depends not upon the fact that he was 
their servant generally, but upon whether the work [ 
which he was doing at the time was their work or that j 
of another.” (Italics supplied.) 

I 

i 

The defendant states in its brief (Pg. 17) that this ques- ! 
tion of the liability of a general employer for the action of 
its employees who were operating under the direction and j 
control of another was passed on fully in the case of Oti$ ; 
Elevator Company v. George A. Fuller Company, 44 App. \ 
D.C. 287. What defendant failed to state was that the Otis ! 

I 

Elevator case was preceded by the case of George A. Fuller 
Company v. McCloskey, 35 App. D.C. 595, 228 U.S. 194, 57 j 
L. ed. 795. Fuller v. McCloskey, was a suit by the injured j 
plaintiff against both the Otis Company and the Fuller j 
Company. The trial court dismissed the action against j 
Otis Company and found the Fuller Company liable. Otis v. j 
Fuller represented a subsequent effort of the Fuller Com- j 
pany to shift liability to Otis Elevator. Defendant en- j 
deavors to analogize itself to Otis who was relieved of j 
liability for the negligence of the operator, when, in fact, 
defendant is precisely in the position of the Fuller Com-! 
pany which was held liable in the prior decision. The facts I 
of both cases were identical. The Otis Elevator Co. in¬ 
stalled the elevator in the Hibbs Building and then loaned! 
it and the operator to the Fuller Co. which was constructing! 
the building. Otis had completed its part in the construe-! 
tion of the building and had no further interest in the op-j 
eration. The Fuller Company in turn made an agreement 
with the Robert E. Mackay Co. for certain painting re¬ 
quired under its own contract and further agreed to fur-: 
nish the elevator, power, and operator to the Mackay Co. 
for use in painting the elevator shaft. The plaintiff was 
standing on top of the elevator painting the shaft when the 






operator negligently moved the elevator so as to injure 
plaintiff. As pointed out by defendant, the operator was 
not doing the work of the Otis Oo. when the accident oc¬ 
curred but had given him over completely to the Fuller Co. 
for its use in the furtherance of its own contract, and con¬ 
sequently the Otis Co., was not liable. However, the real 
question resolved was whether the Fuller Co. or the Mackay 
Co. was liable. As with Dr. Cajigas here, the Mackay Co. 
gave the operator certain directions as to the details of his 
work, such as when to start or stop the car, but the Mackay 
Co. had no right to discharge the operator or to exercise 
any administrative control over him. The Supreme Court, 
speaking through Mr. Justice Hughes held the operator to 
be the servant of the Fuller Co., and said: 

“It cannot be said that, under the arrangement be¬ 
tween the Fuller Company and the Mackay Company, 
Locke was transferred to the employment of the lat¬ 
ter. The Fuller Company had contracted for the con¬ 
struction of the building. It had made a subcontract 
with the Mackay Company which covered the painting 
of the elevator shaft. It was convenient in doing this 
that the top of the elevator should be used, as a mov¬ 
able platform. But the Fuller Company needed the 
elevator from time to time for other purposes; and 
it was important to it that the elevator shaft should 
be kept free of obstructions and that the elevator 
should continue to be at its command. Accordingly, 
the Fuller Company agreed to furnish to the Mackay 
Company the use of the elevator and the service of 
the operator, for a specified sum per hour, when the 
elevator was not otherwise required. The Fuller Com¬ 
pany was thus aiding in the prosecution of the work 
which it had contracted with the owner of the building 
to perform, and in providing the use of a facility to 
a subcontractor it secured the doing of the work at the 
smallest inconvenience to itself. It must be concluded 
that the operating of the elevator under this arrange¬ 
ment with the Mackay Company was an operating of 
it by the Fuller Company. It is true that the employees 
of the Mackay Company were to give the signals for 
starting and stopping the elevator, but this did not 
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make the operator who received them the servant of the j 
Mackay Company. These signals simply notified him! 
as to what was required from time to time in the course | 
of the service which the Fuller Company had agreed, 
to provide.” 

i 

In the instant case, the evidence is uncontradicted that! 
the testing of Mrs. Phillips T blood was in performance ofj 
a duty owed by the hospital to Mrs. Phillips and was per¬ 
formed for the benefit of the hospital and its patient. It is 
the hospital, therefore, that is liable, regardless of whether! 
Dr. Cajigas was himself the agent of the hospital. 

Standard Oil Company v. Edward Anderson, 212 U. S. 
215, 53 L. Ed. 480, is another opinion through which de¬ 
fendant seeks to bolster its position. In that case the Court 
examined the reason behind the imposition of liability on 
a master for the acts of his servant, and there said: 

i 

i 

“... it is that the master is answerable for the wrongs 
of his servant, not because he has authorized them 
nor because the servant, in his negligent conduct, rep¬ 
resents the master, but because he is conducting the 
master’s affairs, and the master is bound to see thai 
his affairs are so conducted that others are not in¬ 
jured.” (Italics supplied). 

j 

In the Standard Oil case a winchman in the general employ 
of a shipper was engaged in loading the ship and due tq 
his negligence a longshoreman was injured. The employer 
sought to avoid liability on the ground that a master steve¬ 
dore had contracted with him to load the ship and at the 
time the accident occurred it was the stevedore who was 
directing the activities of the winchman as to when to raise 
and lower his load; but the Court ruled that the winchman 
remained the servant of the shipper who was held liable 
for the injury. j 

The defendant refers to Phelps v. Boone, 62 App. D. C., 
308, 67 F. (2d) 574, and here again the decision rests on 
the fact that Dr. Boone was pursuing his own business 

j 

j 

I 

i 

i 
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which was in no way related to that of his employer when 
the issue of agency arose. This Court said: 

“We think the case turns upon the question of whether 
at the time of the accident the car was being used by 
defendant in error in the discharge of an official func¬ 
tion, or was being used for a purely private pur¬ 
pose . . .” 

The situation in that case would be similar to this one 
had the physician gone to Baltimore to attend a patient 
in the course of his official duties, and the agency question 
would have been resolved accordingly, with the Govern¬ 
ment being held liable for the negligence of the chauffeur. 

The English cases cited by the defendant are likewise 
not applicable to the facts of the instant case. Murphey v. 
Caralli, 3 Hurl. & C. 462. 34 L.J. Ex. 14,10 Jur. (N.S.) 1207, 
13 W.R. 165, was decided on the ground that the work 
was being conducted on the premises of the warehouseman 
and not in an area specifically set aside for the defendant, 
and thus it was the warehouseman who was responsible. 
It is also interesting to note that one of the judges was 
of the opinion that even so, the defendant would have been 
liable had the injury occurred while the cotton was being 
piled. That judge relieved the defendant on the ground 
that the proximate cause of the injury was the negligence 
of the warehouse keeper in failing to keep the defendant 
away from the negligently piled bales of cotton. 

Rourke v. White Moss Colliery Co., (1877) L.R. 2 C.P. 
Div. 205, 46 L.J. C.P. 283, 35 L.T. (N.S.) 49, 25 W.R. 263, 
was decided on the theory that the servant was doing the 
work of Whittle and not the work of the defendant and is 
thus clearly distinguishable 

B. Cases Holding Hospitals Responsible for the Acts of 

Their Technical Personnel. 

Coming to the specific question of the liability of a hos¬ 
pital for the negligence of technicians performing services 
on behalf of the hospital and its patients, the case of 
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Jenkins v. Charleston General Hospital, 90 W. Va. 230, 
110 S.E. 560, provides a pointed answer to the conten- ! 
tions of the defendant. There an X-ray technician, in no 
way connected with the hospital, was called in by it to take 
a picture of a patient’s arm. Due to the negligence of the j 
technician in reading the results the patient suffered serious j 
injury. In holding the hospital liable the court said: 

i 

4 ‘ For two very good reasons, the defense of injury by | 
independent contractor cannot be maintained. The j 
radiologist was employed and paid by the defendant ! 
to perform work in discharge of its own contract and 
undertaking to diagnose and treat the injury. Farm- i 
ing out work to be done under a contract never re- j 
lieves from the obligation of the contract. A man can- j 
not avoid his contract by devolving performance there¬ 
of upon a stranger.” 

i 

j 

In Stuart Circle Hospital Corporation v. Curry, 173 Va. j 
136, 3 S. E. (2d) 153, the Virginia Supreme Court of Ap-j 
peals held the defendant hospital liable for the negligent act 
of its interne who injected certain dye solution into a pa-j 
tient’s tissue causing injury. The interne had been initially 
instructed and supervised by staff doctors of the hospital,! 
but at the time of the injury was permitted to perform 
routine functions without immediate supervision. In ruling 
for the plaintiff the court said: 

“The custom is that the interne goes to the hospital 
after his graduation from medical school for the pur¬ 
pose of observing work done by the more advanced 
doctors, and to further prepare himself to perform 
duties in the field of medicine. After training an4 
observation, he is permitted to do certain things with r 
out immediate supervision. The patient has no voice 
in the selection of the attending nurse or interne who 
performs the routine duties. The interne is not an 
independent contractor so far as the patient is con¬ 
cerned. His contract is with the hospital. His service 
is a part of the numerous duties prescribed by the 
hospital, and he is selected, employed, directed, super- 

I 

i 

I 

i 


i 








f 
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vised and paid by the hospital. ... In rendering such 

services they act on behalf of their employer’’. 

It is obvious that the technical duties of an interne can 
no more be supervised by the lay personnel of a hospital 
than could Miss Phipps have directed Mrs. McPherson 
in the performance of an Rh test. But as the Virginia 
court held, the mere fact that staff doctors instruct and 
supervise a hospital employee in the performance of his 
technical work does not affect his character as an em¬ 
ployee of the hospital for whose negligence the hospital 
is responsible. The work is done for the hospital in dis¬ 
charge of the hospital’s contractual duty to its patients. 
Sound legal principles as well as elementary tenets of 
justice demand the imposition of responsibility on a hos¬ 
pital under these circumstances. This conclusion was 
reached by the California Supreme Court in Hedlund v. 
Sutter Medical Service Company, 51 Cal. App. (2d) 327 
124 P. (2d) 878, where it was held that a hospital that 
sent a patient to an outside laboratory was liable for the 
negligence of the laboratory technician on the ground that 
the plaintiff, relying upon appearances for which the hos¬ 
pital was responsible, believed that she was contracting 
for the services with the hospital, and even though, on 
the facts the technician was not actually in the employ of 
the hospital, the Court held the hospital estopped from 
denying liability for the technician’s acts. In this con¬ 
nection see also Rhone v. Try Me Cab Co., 62 U.S. App. 
D.C. 201, 65 F. (2d) 834, where the estoppel theory was 
invoked to establish agency. 

In Stanley v. Schumpert, 117 La. 255, 41 So. 565, a sani¬ 
tarium was held liable for the negligence of a nurse, even 
though the plaintiff had entered the hospital on the advice 
of his own physician who prescribed for him, and the nurse 
had only to follow the physician’s direction, on the ground 
that the nurse was acting for the sanitarium under the 
direction of the plaintiff’s physician, and it was the duty 
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'of the sanitarium to see that she carried out the orders 
in a careful and prudent manner. 

The court in Sepaugh v. Methodist Hospital, 202 S.W. j 
(2d) 985 (Tenn. 1946) held a hospital liable for the negli¬ 
gence of its interne and said: 

i 

“A patient at the hospital is entitled to the generally ! 
accepted services of a hospital including the services j 
of the interne. The interne can make no charge for his ! 
services The patient has no voice in the selection of j 
the interne. There is no contract between them. If j 
the attending physician ordered a hypodermoclysis be ! 
administered a patient, it would be the duty of the 
interne to give it; it was a part of the services ren- j 
dered by the hospital by virtue of the relation existing ! 

between it and the pationt.” j 

I 

i 

Treptau et al v. Behrens Spa, Inc., 247 Wis. 438,20 N.W. j 
(2d) 108, applied this rule to staff physicians, holding the j 
hospital liable for their acts of negligence whereby patients ! 
were injured. ’ 

26 Am. Jur. 597, Section 14, states the general rule as j 
follows: 

j 

“. . . the better and more generally adopted rule is j 

that a hospital conducted for private gain is liable to I 

its patients for injuries sustained by him in conse- j 

quence of the incompetency or negligence of a physician j 

treating him at its instance, under a contract binding j 

it to furnish him proper treatment. A physician so em*! 

ployed is not an independent contractor.” j 

i 

1 

Under this rule Dr. Cajigas is properly considered an em-! 
ployee of the defendant, and certainly Mrs. McPherson, 
who had none of the aspects of an independent contractor! 
whatever, was the servant of the defendant and acting forj 
it. To the same effect are the decisions in Vaughn v. 
Memorial Hospital, 100 W. Va. 290, 130 S.E. 481, Bangle 
v. Appalachian Hill, 190 N.C. 833,131 S.E. 42, and Chicago, 
R.ldP. Ry. Co. v. Britt, 189 Ark. 571, 74 S.W. (2d) 398. 
On the law and the facts of this case it is submitted that 

i 
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the defendant hospital was properly held liable for the 
negligence of its technician which caused the death of Mrs. 
Phillips. 

n. 

Cross Examination of Dr. Aud was Properly Limited to 

Admissible Matter. 

Defendant suggests that the Court erred in not permit¬ 
ting defendant to lay a foundation for later impeachment 
of Dr. Aud by asking him questions on collateral matters. 

The witness was asked whether certain statements were 
made by other doctors at a certain meeting, out of the 
plaintiff’s presence, and plaintiff’s objection to these ques¬ 
tions was sustained. It is well settled that it is within the 
discretion of the trial court to limit cross-examination. And 
in this instance the trial court not only exercised sound 
discretion, but would have been in error in permitting 
further questioning on immaterial, inadmissible and col¬ 
lateral matters for the purpose of laying a foundation for 
disproving the answers later in the trial. It is evident that 
what certain doctors stated as their opinions of other pos¬ 
sible causes of death, at a meeting out of the presence of 
the plaintiff, would have been inadmissible if presented as 
part of defendant’s case in chief. Defendant could have, 
and did, call as expert witnesses doctors who had attended 
the meeting, and after duly qualifying them, on the basis 
of hypothetical questions elicited from them their present 
opinion as to other possible causes of death, but defendant 
could not have had them testify as to previous statements 
made by them at the meeting. These statements were 
purely collateral matter and immaterial to Dr. Aud’s testi¬ 
mony. 

Nevertheless, defendant was given greater latitude on 
cross-examining Dr. Aud on this matter than it was en¬ 
titled to. The witness answered eight questions concerning 
the meeting (J.A. 60), before objection was made and 
sustained. Thus, if laying a foundation would have made 
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later impeachment on those collateral matters possible, 
such foundation was already laid. Both Dr. Weinstein and 
Dr. Boyd appeared as witnesses for defendant but the 
court properly prevented defendant from asking the wit¬ 
nesses any questions as to their statements at the meeting. 
(J.A. 105, 106). The Court pointed out that contradictory 
statements Dr. Aud himself might have made at the meet¬ 
ing could be impeached, but that Dr. Aud’s statement as 
to what other doctors said was collateral and could not 
be contradicted. The law underlying this ruling is well 
settled and was established as early as 1847 in Attorney 
General v. Hitchcock , 1 Exch. 104, and was restated only 
recently by this Court as follows: j 

“The rule is well settled that if a witness is cross ex- j 
amined upon a fact purely collateral and irrelevant to 
the issue, his answer cannot be contradicted—for the j 
obvious reason that if it could be, the investigation j 
might thus branch out into any number of immaterial 
issues upon the mere question of the credibility of the j 
witness. The test of whether or not a fact inquired of i 
in cross examination is collateral is: Would the cross j 
examining party be entitled to prove it as a part of his i 
case; if so, it is not collateral; otherwise, it is.” Mar- ! 
tin v. U.S., 75 US App. D.C. 399,127 F. (2d) 865. 

j 

I 

Defendant would not have been entitled to prove what j 
was said at the meeting, as part of defendant’s case, and “a j 
question not otherwise material or proper does not become j 
so by force of any purpose of the examining party to make i 
use of it to discredit the witness by contradicting his an¬ 
swers to it.” Seavy v. Dearborn , 19 N.H. 351, 356. 

It is submitted, therefore, that the Trial Court was en-j 
tirely correct in not permitting cross examination of Dr.j 
Aud on inadmissible, improper and collateral matters for! 
the mere purpose of laying a foundation for possible later 
impeachment. 


i 

I 

i 
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m. 

The Death was Caused by the Transfusion Reaction 

and Nothing Else. 

It was affirmatively and positively testified by Dr. And, 
the physician who had attended the deceased during her 
entire illness, who was most familiar with her physical con¬ 
dition and the symptoms of her illness, and who observed 
her symptoms during the reaction, that the transfusion re¬ 
action and nothing but the transfusion reaction caused the 
death of Mrs. Phillips. The following testimony of Dr. And 
is important enough to quote verbatim (J.A. 55, 58): 

“Q. State whether, doctor, in your opinion, she died 
from this transfusion reaction? 

A. She definitely died from this transfusion re¬ 
action. 

Q. Did she die from anything other than the trans¬ 
fusion reaction? 

A. No.” 

And on cross-examination he testified as follow’s: 

“Q. Is it possible that death could have occurred 
from some other cause other than the blood trans¬ 
fusion? 

A. Not that I know of. 

Q. How would you ascertain whether or not actually 
what was the cause of death? 

A. How would you? 

Q. Yes. 

A. Clinically and her symptoms were all of a trans¬ 
fusion reaction and it checked out later that it was true. 

Q. It checked out what? 

A. Later that I got the report that that was true. 
The blood was incompatible. 

Q. Was what? 

A. Incompatible, and there was the reaction.” 

Dr. And, having observed the deceased and examined her 
repeatedly and carefully, would have been the first to sus¬ 
pect another illness causing or contributing to her death 
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had there been one. Yet this witness testified unequivocal¬ 
ly that there was no other cause he knew of frota which 
her death could have resulted. Furthermore, the com¬ 
bination of symptoms shown by the deceased immediately 
preceding her death was positively identified by Dr. And, 
who had personally observed other such cases (J.A. 58), 
as indicative only of a transfusion reaction and not of any 
other condition. Other witnesses, including the defendant’s 
own experts, corroborated that the symptoms exhibited 
were recognized symptoms of transfusion reaction (J.A. 
37,119,120). 

It seems unnecessary to go further into technical de¬ 
tails of the evidence, since not only plaintiff’s experts, but 
also all of defendant’s experts, except one, testified that in¬ 
compatible blood produces a transfusion reaction and that 
death may follow immediately, depending upon the severity 
of the reaction. The one doctor who testified to the con¬ 
trary, Dr. Cajigas, was fully impeached by the very authori¬ 
ties upon which he relied (J.A. 171, 172, 173). Defendant 
attempted to show that some of the symptoms exhibited 
were symptoms of other diseases too, but it is submitted, 
and the Court may take judicial notice of this fact, that cer¬ 
tain symptoms are common to many disorders. The mere 
showing that some of the symptoms exhibited by the deced¬ 
ent could have been symptoms of another illness, previously 
neither suspected nor diagnosed, certainly would not take 
from the jury its right to believe Dr. Aud that all of the 
symptoms of Mrs. Phillips, evaluated as a pattern, were 
those of a transfusion reaction and nothing else. On the 
contrary, the testimony of Dr. Aud, taken alone or together j 
with the evidence offered by both plaintiff’s and defendant’s 
experts, showing the transfusion reaction to be the cause j 
of death, if not substantial enough to warrant the direction j 
of a verdict for plaintiff, was certainly substantial enough 
to make out an issue for the jury. The question of the cause j 
of death definitely had been removed from the realm of j 
speculation; it had become a question of fact and, as such, j 
was one for the Jury. 
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In Sunday Creek Co. v. Gray , 238 F. 325 (1916), the 
Fourth Circuit held that the question of cause of death was 
one for the jury, even where defendant’s experts testified 
that death could not have been caused as plaintiff con¬ 
tended. 

“There was sharp conflict of testimony upon two 
points. Witnesses for the plaintiff were positive that 
Jackson was killed by coming in contact with the ‘re¬ 
turn’ wire, and they described an experiment, made 
directly after the accident, which showed it to be heav¬ 
ily charged with electricity, -while the trolley wire was 
found to be without power. Against this was the evi¬ 
dence of the defendant’s experts, to the effect, in sub¬ 
stance, that they had never known or heard of a return 
wire being ‘hot’ enough to effect electrocution. With¬ 
out enlarging upon this dispute, it seems evident that 
the jury were warranted in finding that Jackson’s 
death was caused by hitting the return wire in ques¬ 
tion when it was in a highly charged condition.” 

To the same effect is Clay County Cotton Co. v. Home Life 
Insurance Co. of New York, 113 F. (2d) 856, (CCA-8,1940). 
It goes without saying that the evidence in the instant case 
was more substantial than that in the cases cited above. It 
was held in Elzig v. Gudwangen, 91 F. (2d) 434, that 

“We are required to determine whether there is any 
substantial evidence upon which the verdicts for the 
plaintiffs could properly be based. For the decision 
of that question we must assume as established all the 
facts, that the EVIDENCE SUPPORTING THE 
PLAINTIFFS’ CLAIMS reasonably tends to prove 
and that there should be drawn in the plaintiffs’ favor 
all the inferences fairly deducible from such facts. 
Gunning v. Cooley 281 TJ.S. 90, 94, 50 S. Ct. 231, 233, 
74 L. Ed. 720; Lumbra v. United States, 290 U.S. 551, 
553, 54 S. Ct. 272, 273, 78 L. Ed. 492; Sivenson v. Mu¬ 
tual Life Insurance Co. of New York (C.C.A. 8) 87 F. 
(2d) 441, 442.” (Emphasis by the Court.) 

This Court in Christie v. Callahan, lb U.S. App. D.C. 
133,147,124 F (2d) 825, speaking through the late Mr. Jus¬ 
tice Rutledge, set out the rule as follows: 


23 


“The opposing view appears to he based on the theory 
that negligence in X-ray treatments can be shown only 
by direct and positive testimony of X-ray specialists 
to specific acts of negligence taking place in the course 
of the treatment. A burden so heavy is not required 
either by the general law of negligence or by the 
Sweeney case. Generally speaking, direct and positive 
testimony to specific acts of negligence is not required 
to establish it. Circumstantial evidence is sufficient, 
either alone, or in combination with direct evidence. 
Circumstantial evidence may contradict and overcome 
direct and positive testimony. The limitation on its 
use is that the inferences drawn must be reasonable. 
But there is no requirement that the circumstances, to 
justify the inferences sought, negative every other posi- j 
tive or possible conclusion. The law is not so exacting 
that it requires proof of negligence or causation by 
testimony so clear that it excludes every other specu¬ 
lative theory .” (Italics supplied.) j 

Defendant alleges that only an autopsy could have posi-j 
tively established the cause of death. But defendant’s own 
expert testified that in the performance of an autopsy after 
sudden death from transfusion reaction, the cause of death 
could be established only by a laboratory examination of! 
the post-mortem blood of the deceased. (J.A. 146.) Such 
post-mortem blood examination was made by Dr. Hunteil 
(J.A. 33) and his findings disclosed that the blood of Mrs. 
Phillips was in fact incompatible with the donor’s, as shown 
by other testimony offered by plaintiff, thus corroborating 
the positive testimony of Dr. And that the death resulted 
from the transfusion reaction. I 


Dr. Cajigas’ Report which was Part of the Hospital 
Record was Admissible in Evidence. 

In its statement of points and in its Summary of Argu¬ 
ment, defendant claims that the Court erred in permitting 
the entire hospital record to be introduced, which included 
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the Rh test report made by Dr. Cajigas, apparently on 
the ground that Dr. Cajigas was not an employee of the 
hospital. It is evident that defendant does not place great 
reliance on this point since it is not referred to again any¬ 
where in the brief, and no reasons are advanced in support 
of it 

As is shown in section V-C of this brief, Dr. Cajigas was 
either employed by the defendant or was engaged in a joint 
adventure with it and therefore his report was admissible 
as the statement of an agent that is binding on the princi¬ 
pal. {20 Am. Jur. 505 and cases cited). But there is no 
need to consider the agency aspect in this regard, since 
the admissibility of the report is governed by the Federal 
Shop Book Rule {28 U.S.C.A. 695) and the fact that it 
was an entry made in the hospital records in the regular 
course of defendant’s business is sufficient, regardless of 
Dr. Cajigas’ agency status, to warrant its admissibility. 

Although defendant does not raise the point in his argu¬ 
ment, the record shows (J.A. 21) that counsel’s original 
objection to the introduction of Dr. Cajigas’ report was 
based on a misinterpretation of the opinion of this Court 
in the case of New York Life Insurance Co. v. Taylor, 79 
TJ.S. App. D.C. 66, 147 F. (2d) 297. That case discussed 
the application of the Federal Shop Book Rule to hospital 
records, and defendant’s counsel claimed that on the au¬ 
thority of that case defendant was entitled to cross exam¬ 
ine Dr. Cajigas on this report and therefore the report 
would be inadmissible. But the hospital records excluded 
in the New York Life Insurance case consisted of the phy¬ 
sician’s record of statements allegedly made by the patient 
to a nurse, related by her to the physician and later re¬ 
corded by the physician and used by him as the basis for 
the diagnosis of the attending doctors. It is obvious that 
Dr. Cajigas’ report, covering only the result of a physical 
test, is evidence of quite a different nature and that it is 
clearly admissible under the Shop Book Rule. This Court, 
in the second decision in New York Life Insurance v. 





Taylor, 81 U.S. App. D.C. 331, 158 F. (2d) 328, stated spe- j 
cifically that the “former decision does not hold that hos¬ 
pital records, per se, are inadmissible under the Federal i 
Shop Book Rule. In both trials below dozens of such rec- \ 
ords were received, and only those rejected, which consti- j 
tuted hearsay, opinion or diagnosis, about which equally j 
competent men could differ, and as to which cross examina- j 
tion is necessary in eliciting the truth (Italics supplied) 

It is well settled that records of observations, such as j 
laboratory reports made in the course of business, and \ 
about whose interpretation no equally competent men could j 
differ, are clearly admissible under the Shop Book Rule. In 
Paxos v. Jarka Corporation, 314 Pa. 148, 171 A. 468, after j 
a discussion of the two other probative elements making ; 
hospital records admissible under the Shop Book Rule, j 
contemporaneous entry and lack of motive for falsifica- ! 
tion, the Court defines the third probative element as fol- j 
lows: 

“The third and primary, probative element of this, as ! 
of all evidence, however, is the knowledge of the per- ■ 
son responsible for the statements; by that knowledge 
the truth of the facts he narrates may be tested. Par- j 
ticularly is this so where the existence or truth of a fact 
stated depends not on the result of mere ocular ob¬ 
servation, but is the product of the application of sci¬ 
entific principles to certain observed conditions. In i 
other words, such evidence must be the opinion of a j 
person so qualified as an expert in a field as to be 
capable of drawing a sound conclusion concerning 
a condition not visible, but reflected circumstantially 
by the existence of other visible and known symptoms. ,, j 

The fact that Dr. Cajigas is a qualified pathologist and 
capable of drawing a sound conclusion from observed con-i 
ditions will hardly be denied by the defendant. It is un-! 
necessary to speculate on further possible grounds for 
defendant’s assignment of error with regard to the ad-i 

i 

mission of the Cajigas report but the following cases may 
be added in conclusion: j 
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Freedman v. Mutual Life Ins. Co. of New York, 342 Pa. 
404, 21 A. (2d) 81, holds that records of physicians are 
admissible as documentary evidence in the same manner, 
to the same effect, and subject to the same restrictions as 
hospital records, and the fact that the person who made 
the record is available to testify does not eliminate the 
basis for the admission of the written proof. 

In U. S. v. West coat, 49 F. (2d) 193, the court held 
medical records admissible under the exception to the hear¬ 
say rule and also pointed out that “they constitute, more¬ 
over, the best evidence possibly obtainable of the observa¬ 
tions and opinions of the medical officers whose signatures 
appear . . 

Even if there had been any error in the trial court’s 
ruling, it was rendered harmless when Dr. Cajigas person¬ 
ally testified, while being examined by defendant’s own 
counsel (J.A. 160, 161), that the test reported in the hospi¬ 
tal record was performed by him on the blood of Mrs. 
Phillips, using the same serum employed by Mrs. Mc¬ 
Pherson, and that the result proved Mrs. Phillips to be 
Rh-negative and the technician to have been in error. In 
other words, if the report was not otherwise admissible its 
contents became admissible when defendant called Dr. Caji¬ 
gas as its own witness and elicited from him on defendant’s 
ease precisely what he had said in the so-called Cajigas 
report. 

V. 

Plaintiff’s Instructions Nos. 2, 5, and 13 are Correct 
Statements of the Law Applicable to the Facts of this 
Case. 

A. Plaintiff’s prayer No. 2 was a correct statement of 
the law and merely set forth that the hospital was the em¬ 
ployer of the laboratory technician for whose negligence 
the hospital was liable, notwithstanding the fact that Dr. 
Cajigas was also employed by the hospital as its staff 
pathologist with supervisory duties over the laboratory. 
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A detailed argument covering this point is contained in 
Section I of this brief. It is submitted that on the law and 
the facts of this case, the court would have erred had it 
refused this instruction. 

B. Plaintiff’s prayer No. 5 stated that if the jury found 
from the evidence that the laboratory technician “failed 
to exercise that degree of care or skill which was exercised 
by reasonable and prudent laboratory technicians in the 
District of Columbia and vicinity at that time, and if you 
further find that as a result thereof Mrs. Phillips was 
transfused with blood that was incompatible with her own 
and thereby suffered a transfusion reaction which was the 
direct cause of her death, your verdict in this case must be 
in favor of the plaintiff”. 

Defendant contends that there was no testimony that 
she had failed to exercise the degree of care and skill which 
was exercised by prudent laboratory technicians in the 
District of Columbia. This contention is without merit be¬ 
cause it was conclusively proved that the technician in per¬ 
forming the Rh test failed to follow the instructions pre¬ 
scribed by the manufacturer of the serum and available 
to her, nor did she follow the instructions given her by 
Dr. Cajigas as to the technique to be employed. For in¬ 
stance, Mrs. McPherson testified (J.A. 27) that the only 
thing she did in reading the results of the Rh test was to 
examine some of the fluid on a slide under a microscope. 
Further, Mrs. McPherson testified (J.A. 32) that she did 
not employ control bloods while performing the test, al¬ 
though she said she knew what control bloods were. Mr. 
Gilbert, the owner and director of the Certified Blood Donor 
Service, who provided the hospital with the serum used in 
the test, and who sent with the serum directions for testing, 
was asked (J.A. 74): 

“Q. Suppose, Mr. Gilbert, that instead of reading 
the results in a test tube as prescribed by your tech¬ 
nique, the cells and the reagent were placed on a micro¬ 
scopic slide and read under a microscope, what would 
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be the effect of that on the possibility of error due to 
mistaking rouleau formation for an agglutination ? 

A. If my test tube serum was used and a saline 
preparation was used in the test and those two indi¬ 
vidual units were mixed and put on a microscopic slide 
and read under a microscope, anything can happen— 
anything can happen. 

Q. That would be a complete variance with your 
instructions, and in your opinion it would be an im¬ 
proper technique? 

A. At complete variance with my instructions; for 
my serum, for me an improper technique.” 

Dr. Richard Kelso, an expert pathologist in the District 
of Columbia, testified (J.A. 41) that it is necessary to fol¬ 
low the instructions as to technique prescribed by the manu¬ 
facturer of the Rh serum in order to get accurate results, 
and, in his opinion, all laboratories should follow them. 

The directions provided Mrs. McPherson by the Certi¬ 
fied Blood Donor Service (J.A. 76) provided, 

“At least one known Rh positive blood and one Rh 
negative blood should be included as controls with 
every test”. 

Dr. Kelso testified (J.A. 42) that, 

“the use of controls in these tests is for the purpose 
of checking on our serum at the time. In other w r ords, 
you are testing both known and unknown blood, so to 
speak, and since we do not know what the unknown is, 
we always run controls to see that the manufacturer’s 
serum is working accurately at the time ’ ’. 

Dr. Cajigas, defendant’s own pathologist, testified (J.A. 
178, 180) that the instructions of the manufacturer of the 
serum should be followed, that he has always instructed the 
technicians supervised by him to do so, that the technicians 
were told to examine the results of the Rh test grossly in 
the test tube, and always to use control bloods with every 
test. 
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In view of the uncontradicted testimony that Mrs. Mc¬ 
Pherson failed to follow the instructions she received with 
the serum, or the instructions given her by Dr. Cajigas, 
there can be little doubt that she was negligent in the per- j 
formance of the test and that such negligence resulted in 
the administration of incompatible blood to Mrs. Phillips 
to cause her death. 

| 

In reality, the only genuine question of fact left for the i 
jury on the issue of negligence stems from the contradictory 
statements of Dr. Cajigas and Mrs. McPherson, as to what 
she was told to do and what she did. Mrs. McPherson tes- j 
titled (J.A. 31) that she followed entirely what Dr. Cajigas 
told her to do, but on the other hand, she testified that she ! 
did not examine the result of her test grossly in the tube 
(J.A. 27), nor did she employ control bloods in the per¬ 
formance of the test (J.A. 32). The doctor, however, tes¬ 
tified (J.A. 178) that he instructed the technician to follow 
precisely the instructions that came with the serum from j 
the manufacturer, and which cautioned particularly that 
both omitted steps were vital and must be included (JJL j 
75, 76). Further, the doctor specifically told her to use con¬ 
trol bloods and to read her result grossly (J.A. 180). If 
the defendant is seeking a question of fact as to negligence ! 
to make out a jury issue, it need look no further than the I 
testimony of its own employees. 

The fact was virtually conceded in this case that incom¬ 
patible blood was administered. There was no testimony 
to the contrary. Defendant’s counsel never argued nor ' 
suggested that compatible blood was administered, nor ! 
could he argue from the record that there is any substan- ! 
tial evidence showing that the technician was not negligent, j 
Dr. Kelso testified (J.A. 39) that 100% accuracy in Kh test¬ 
ing is to be expected where the approved technique is fol- ! 
lowed. This technician negligently failed to do what she 
was told both by Dr. Cajigas and the manufacturer of the 
serum. Because she carelessly omitted steps she knew j 
should be followed, Mrs. Phillips died. It is submitted that I 
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the evidence of negligence on the part of the technician was 
more than ample to warrant the granting of plaintiff’s 
prayer No. 5. 

The suggestion by the defendant that other conditions 
might have caused the death of Mrs. Phillips is treated sep¬ 
arately in Section III of this brief and it is submitted that 
prayer No. 5 was a clear and accurate statement of the law. 

C. Plaintiff’s prayer No. 13, granted by the trial court 
was to the effect that if the jury found that in supervising 
defendant’s laboratory Dr. Cajigas was an employee of the 
hospital or engaged in a joint venture with it, then the 
defendant would be responsible for the conduct of Dr. 
Cajigas in supervising the laboratory and of the technician 
in performing the blood examination. 

The record in this case is replete with testimony tending 
to show that Dr. Cajigas was employed by the defendant to 
supervise its laboratory. Title 2, Section 134 of the D.C. 
Code (1940, Ed.) requires the hospital to retain a patholo¬ 
gist in this capacity. It is specious to contend that because 
the hospital is required by law to engage a pathologist, 
that when it does so the man is not an employee. The ques¬ 
tion reverts to the same legal principles that govern the 
employee status of Mrs. McPherson. Who had the power 
of control and for whose benefit was the doctor working? 
In this instance the doctor was engaged by the hospital 
about 1933 (J.A. 150) to supervise its laboratory. He was 
compensated on a piece work basis (J.A. 151), receiving 
50% of the fees collected by the hospital from its patients 
for all special work done in the hospital laboratory, and 
90% of all fees collected by the hospital for work done in 
his own laboratory (J.A. 151). Dr. Cajigas had no ar¬ 
rangement with Mr. Phillips for the performance of blood 
tests on Mrs. Phillips, nor did he ever present a bill to Mr. 
Phillips for the tests performed (J.A. 191). In the nor¬ 
mal course of events the hospital would collect the fee from 
Mr. Phillips as part of its hospital charges and then pay 
over to Dr. Cajigas one half of the laboratory fee as com- 
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pensation for his work in supervising the laboratory (J.A. 
150, J.A. 93). The hospital could have terminated this re- j 
lationship at will, and if it had become dissatisfied with Dr. 
Cajigas’ work, could have instructed him to do it more j 
thoroughly or be dismissed. On these facts the jury would j 
have been more than justified in finding that Dr. Cajigas J 
was in the employ of defendant. At the same time, it was | 
equally possible for the jury to find that the doctor and the j 
hospital were engaged in a joint venture and, in either j 
event, liability would attach to the defendant. Part of the j 
equipment in the hospital laboratory belonged to the doc- ! 
tor (J.A. 94). He shared in the profits on a fixed per- j 
centage basis. Both the hospital and the doctor exercised ! 
elements of control over the laboratory. In Van Tine v. | 
Hilands, 131 F. 124 (CC, S.D., N.Y. 1904) the court held 
that the question of joint adventure is pre-eminently one 
of fact for the determination of the jury. In San Francisco j 
Iron & Metal Co. v. American Mill & Industrial Co. (1931) 
115 Cal App. 238,1 P. 2d 1008, the court stated that this rule 
is well settled and that whenever the existence of the rela- j 
tionship of joint adventure is in issue, and there is sub- j 
stantial evidence tending to prove that the parties intended ! 
to join their efforts in furtherance of the enterprise for j 
their joint profit, it is a jury question. 

Defendant objects that Dr. Cajigas was not to share in 
the losses if any should have resulted, but sharing of losses ! 
is not essential to the existence of a joint adventure. Cray 
McFawn & Co. v. Hegarty 7 Conroy & Co 27 F. Supp. 93 j 
(D.C., S.D. N.Y., 1939); Simpson v. Richmond Worsted 
Spinning Co., 128 Me. 22, 145 A. 250; Jackson v. Hooper, \ 
76 N.J. Eq. 175, 74 A. 130; Keiswetter v. Ruhenstein, 235 i 
Mich. 36, 209 N.W. 154. In any event, it is not necessary 
that the sharing of losses be of the same in kind; for ex-] 
ample, one may lose his money and the other his work.! 
Shoemake v. Davis, 146 Kan. 909, 73 P. (2d) 1043. Here, | 
Dr. Cajigas had the responsibility for supervising the lab¬ 
oratory whether or not any special work came in, and his 


i 







32 


valuable time would be thus consumed. He received noth¬ 
ing from laboratory work done for the fixed laboratory 
fee paid by all patients although his supervisory contribu¬ 
tion encompassed all the work. The doctor’s loss would be 
in terms of time spent that he could otherwise convert into 
cash, while the hospital’s loss would consist in the tech¬ 
nician’s salary and the overhead of the laboratory. Fur¬ 
ther, mutual liability for losses may be implied as a legal 
consequence from an agreement to share profits. In the 
case of First Mechanics Bank v. Commissioner of Internal 
Revenue , 91 F. (2d) 275 (CCA-3, 1937) the court said: 

“Whether or not the parties to a particular contract 
have, as between themselves, created the relationship 
of a joint venture depends upon their intention. 33 
Corpus Juris, 845, Sect. 16; Reid v. Shaffer, 249 F. 553 
(CCA 6) . . . The element of profit sharing, 

though perhaps not conclusive, is also an important 
element in deciding whether or not a joint venture ex¬ 
isted. 33 Corpus Juris, 847, Sect. 16. Though the con¬ 
tract did not provide for a sharing of losses, the ab¬ 
sence of such an agreement is not decisive of the is¬ 
sues.” 

In any event, defendant attempts to be on all sides of the 
issue simultaneously. It desires on the one hand to re¬ 
nounce the doctor and all his activities, and on the other 
hand to show that they are not in business together jointly 
for mutual profit, but that he receives his share of the 
profit as salary or as remuneration for work done. 

It is immaterial to the hospital’s liability whether Dr. 
Cajigas was an employee or a joint adventurer, but the de¬ 
termination of which character was his, the court properly 
left for the determination of the jury. The prayer was a 
correct statement of the law. 
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VL 

The Defendant’s Requested Instructions Nos. 1, 5, 6, 7, 
Denied by the Court, were Either Incorrect State¬ 
ments of the Law, or were Charged in Substance by 
the Court. 

1. Instruction No. 1 relating to burden of proof was not 
denied, but was charged as amended. As submitted, the 
instruction said that, 

“no presumption of negligence whatever arises from 
the fact that Verona Phillips died (on the contrary, 
the legal presumption is that reasonable care was ex¬ 
ercised by the defendant). The burden of proof is upon 
the plaintiff (to overcome this presumption of due 
care on the part of the defendant and to prove) by a 
preponderance of the evidence that the defendant was 
guilty of negligence, etc.” 

The Court properly struck out of this paper that part which 
is in brackets and revised it to read (J.A. 207), 

“The burden of proof is upon the plaintiff to show by 
a preponderance of the evidence that the defendant 
was guilty of negligence, etc.” 

In its charge on the burden of proof, the Court instructed 
the jury as follows (J.A. 203): 

“The burden of proof is upon the plaintiff to show the 
' cause of death and any negligence on the part of the 
defendant’s employees because there is no presumption 
that the defendant’s employees were negligent, but the 
plaintiff must show that by the greater weight of the 
evidence.” 

It is obvious that this charge included the substance of 
defendant’s instruction No. 1 in all respects. This Court 
in Thomas v. The United States , 74 U.S. App. D.C. 167, 
121 F. (2d) 905, reiterated the established rule that: 

“It is axiomatic that it is no error to refuse requested 
instructions even though they may be correct state- 
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ments of the law, if the subject matter has been prop¬ 
erly covered by the charge given.” 

See also McCortney v. Holmquist, 70 U.S. App. D.C. 334, 
106 F. (2d) 855. 

2. Defendant’s prayer No. 5 was to the effect that the 
plaintiff must show by a preponderance of the evidence 
that it was the defendant’s sole negligence that was the 
proximate cause of the death. This prayer was denied as 
drawn because it excluded the possibility that the negli¬ 
gence of the defendant was a contributing cause of death. 
The law is well settled that if the injury is caused by the 
concurring negligence of the defendant and a third person, 
the defendant is liable to the same extent as though it had 
been caused by his negligence alone. 

“It is no defense for a wrongdoer that a third party 
shared the guilt of the same wrongful act, nor can he 
escape liability for the damages he has caused on the 
ground that the wrongful act of a third party contribu¬ 
ted to the injury.” Danzansky v. Zimbolist, 70 U.S. 
App. D.C. 234. 

3. Defendant’s prayer No. 6 asked the Court to direct 
a verdict for the defendant if it found that the defendant 
had placed its laboratory under the care and direction of 
a responsible pathologist who operated the laboratory in 
a proper and careful manner. This prayer is obviously 
an incorrect statement of the law insofar as it excludes 
the jury’s right to determine that Dr. Cajigas was either 
an employee of or a joint enterpriser with the hospital 
(See Section VC of this brief), and also excludes the liabil¬ 
ity of the hospital for the negligence of its own employee, 
the laboratory technician. (See Section I, this brief). There 
was no evidence to warrant the prayer, since Defendant’s 
testimony did not tend to show that the hospital had re¬ 
linquished all control over its own laboratory. 

4. Defendant’s requested prayer No. 7 would have 
charged the jury that Mrs. McPherson was not an employee 
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of the hospital if she was under the entire direction, super¬ 
vision and control of Dr. Cajigas, whereas the evidence did 
not support such a charge, and, as more fully stated in 
Section I herein, was not a proper statement of the law. 
The prayer also would have prevented the jury from finding 
in favor of plaintiff if they found Dr. Cajigas to be an 
employee of the defendant or engaged in a joint venture 
with the hospital, and its denial, therefore, was entirely 
proper. 

CONCLUSION. 

For the foregoing reasons and authorities relied upon, it 
is respectfully submitted that the judgment below should 
be affirmed. 
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